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INTRODUCTION"

The Court of Justice has recently been called upon to decide
an increasing number of cases concefning public enterprises
and public monopolies. Its case law on Article 90 may not,
however, appear entirely coherent. This is, at least in part, due
to the fact that Article 90 is at the meeting-point of a number
of different policies, including competition, social and industrial

policies. Three resulting tensions are clear.

First, social or industrial considerations may lead a member
state to arrange that specific economic activities are given to a
public monopoly or that they are given with special rights to a
particular undertaking. To what extent does the Treaty
prescribe that competition policy should take precedence over
these considerations ? That question leads to the wider issue,
which underlies a great deal of recent discussion, of the
relationship between a free market economy and a state
regulated economy. Whilst the ideas of the free market are
seemingly in the ascendant, the concept of state regulation to
ensure adequate public services has certainly not disappeared

from the thinking of the member states.
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Second, the extent to which the economy should be managed
or directed by the Community or by the member states, or
indeed by entities within the member states, is an important
and topical issue, particularly, for example, in Belgium and

Germany.

Third, when tensions become conflicts, should these be
resolved by legal or other methods, and should the criteria by
which they are assessed be legal or, for example, economic ?
The question is one of competencies. Is this a matter for the
judiciary, the legislature or the executive ? What is the proper
allocation of tasks between the branches of government,
whether at community or national level ? The Court of Justice
must consider, in particular, the proper allocation between the
Community courts and the national courts. How far should the

Court of Justice leave these issues to the national judge ?

These problems concern the essence of competition: what is
the purpose of competition, what is the purpose of competition
law, what can it achieve and what should properly be left to
other people and other criteria ? In this respect, Jean Monnet is
said to have said that "the whole Treaty is about competition.”
In addressing these problems, Article 90 goes to the heart of

the Treaty. However, the Court of Justice's response has
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perhaps, in the words of an English barrister, Lord Lester, QC,

. 1
sounded an uncertain trumpet.

THE TREATY PROVISIONS

It is necessary, first of all, to mention the relevant Treaty
provisions. Article 222 of the EC Treaty provides that the

Treaty shall be neutral as regards property ownership:

"This Treaty shall in no way prejudice the rules in
member states governing the system of property

ownership.”

The Court has had occasion to reaffirm, in a very recent
judgment, that the Treaty is neutral on property t:)\r\rr'lershi;:u.2
Taking Article 222 at face value, therefore, the creation of
monopolies, nationalisation or the grant of special or exclusive

rights cannot amount per se to a breach of the Treaty.

Lester, "The Uncertain Trumpet: References to the Court of
Justice from the United Kingdom; Equal Pay and Equal Treatment
without Sex Discrimination” in  Schermers, Timmermans,
Kellermann and Watson, Article 177 EEC: Experiences and
Problems, 1987, T.M.C. Asser Institute.

4 See Case C-387/93, Banchero, judgment of 14 December 1995,
not yet reported, at paragraph 51.




On the other hand, the Treaty on European Union inserted

Article 3a into the EC Treaty. Paragraph 1 of this article states:

"For the purposes set out in Article 2, the activities
of the member states and the Community shall
include, as provided in this Treaty and in
accordance with the timetable set out therein, the
adoption of an economic policy which is based on
the close coordination of member states' economic
policies, on the internal market and on the definition
of common objectives, and conducted in
accordance with the principle of an open market

economy with free competition."

It has been argued that Article 3a indicates a shift by the
Community away from any return to complete State regulation
and towards capitalist, or at least free market, ideas about
property ownership.3 Article 3a clearly conditions Article 222
and makes property ownership subject to the freedoms of the

internal market and the principles of free competition.

See Gardner, The Velvet Revolution: Article 90 and the Triumph of
the Free Market in Europe's Regulated Sectors (1995) 16 ECLR
78, at 79.
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It is in that overall context that one must read Article 90.
Article 90 consists of three paragraphs which were originally
thought to deal with different situations. However, the Court
has recently held that Article 90 is to be read as a whole.* It

reads as follows:

"1. In the case of public undertakings and
undertakings to which member states grant
special and exclusive rights, member states
shall neither enact nor maintain in force any
measure contrary to the rules contained in
this Treaty, in particular to those rules
provided for in Article 6 and Articles 85 to
94.

2. Undertakings entrusted with the operation of
services of general economic interest or
having the character of a revenue-producing
monopoly shall be subject to the rules
contained in this Treaty, in particular to the
rules on competition, in so far as the
application of such rules does not obstruct
the performance, in law or in fact, of the

tasks assigned to them. The development of

4

Case C-230/91, Corbeau [1993] ECR 1-2533, at paragraph 13.
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trade must not be affected to such an extent
as would be contrary to the interests of the

Community.

3. The Commission shall secure the application
of the provisions of this Article and shall,
where necessary, address appropriate

directives or decisions to member states.”

The first paragraph of Article 90 deals with public undertakings
and undertakings to which member states grant special or
exclusive rights. For example, in the United Kingdom, the tele-
phone company, British Telecommunications plc, although it is
no longer a public undertaking, has certain special rights. It
can, for instance, dig up the street outside my house without
asking for special permission to do so. That is a special and, in
some respects, an exclusive right. Article 90 requires the
member states, in granting such rights, to comply with the

rules on non-discrimination and competition.

The second paragraph of Article 90 deals with undert;akings,
whether public or private, entrusted with the operation of
services of general economic interest or having the character of
a revenue producing monopoly. To take the same example,

British Telecommunications plc would fall within the category




L

of undertakings entrusted with the operation of services of
general economic interest since it is given certain rights and
obligations in order that it may provide a universal telephone
system subject to competition. Undertakings of that sort are to
be subject to the rules in the Treaty, in particular the rules on
competition, but only insofar as the application of such rules
does not obstruct the performance, in law or in fact, of the

particular public interest tasks assigned to them.

The third paragraph of Article 90 offers a context for legislation
at Community level. It requires the Commission to ensure the
application of the article and, when necessary, to issue

appropriate directives or decisions to member states.

JUDICIAL CONTROL OF THE EXISTENCE OF LEGAL
MONOPOLIES

| have previously suggested, in an article written with Mark
Hoskins following the FIDE conference in Rome in 1994, that
there are four possible approaches to judicial control of the

existence of legal monopolies:®

Edward and Hoskins, Article 90: Deregulation and EC Law.
Reflections arising from the XVI FIDE Conference (1995) 32
CMLRev 157.




(1)

(2)

(3)

(4)
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Member states have exclusive competence in relation to
the grant of legal monopolies ("the Absolute Sovereignty

approach");

Member states are free to grant legal monopolies
provided that the operation of the monopoly does not
have the necessary consequence of contravening the
rules of the EC Treaty ("the Limited Sovereignty

approach");

The mere grant of a legal monopoly is a "per se violation"
of Article 90(1) since the member state necessarily
places the relevant undertaking in a dominant position,
free of the normal market constraints, so that it is able to
pursue abusive practices ("the Absolute Competition

approach"); and

Member states may create legal monopolies only where
this is justified by a legitimate national objective and
where the consequent restriction of competition is limited
to what is necessary to achieve this objective ("the

Limited Competition approach"”).

At opposite ends of the spectrum, the Absolute Sovereignty

approach emphasises the freedom of member states, while the




-9-

Absolute Competition approach emphasises the need for free
competition. In between, but on either side of the medium, are

the Limited Sovereignty and Limited Competition approaches.

The Absolute Sovereignty approach

Proponents of the absolute sovereignty approach argue that
Article 90 leaves the member states free to create public
undertakings and to confer on them special or exclusive
obligations and rights. The Community may interfere neither
with the selection of the particular activities in respect of
which rights are to be conferred upon the undertakings nor
indeed with the extent to which those undertakings are to be
immune from competition. In effect, member states are free to
create legal monopolies, without the act of granting such rights
(as opposed to the operation of such monopolies) being subject

in any way to the rules of the EC Treaty.

The French Government adopted such an argument in Case C-
202/88 France v Commission (Telecoms Terminal Equiprnent}.6
In that case, France challenged the competence of the
Commission to adopt the telecommunications terminal

equipment directive’ on the basis of Article 90(3). It argued, in

& [1991] ECR I-1223.
Commission Directive 88/301 on Competition in the Markets in

Telecommunications Terminal Equipment (OJ 1988, L 131, p. 73).




