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During the late 1970s and early 1980s,' the House of Lords under the
determined leadership of Lord Diplock developed a distinction, wholly new to
those who were brought up on Dicey, between ‘public law’ and ‘private law’,
The distinction first appeared in a Scottish case in the speech of Lord Fraser of
Tullybelton in Brown v Hamilton District Council® where judgment was delivered
at the same time as two cases in which the distinction was used to explain the
nature and scope of judicial review in England: O Reilly v Mackman® and Cocks v
Thanet District Council.* Soon afterwards Lord Wilberforce felt it necessary to
warn against using ‘public law’ and private law’ as other than ‘convenient
expressions for descriptive purposes’,” and the soundness of the distinction has
been doubted in Scotland, notably by Professor AW Bradley and Lord Clyde.®

Lord Fraser’s speech in Brown was the catalyst for a new approach to
administrative law in Scotland. It led to the setting up of the Dunpark
Committee” on the procedure for judicial review of administrative action
nearly all of whose recommendations were (unusually) implemented without
delay. This led in turn to a new growth area in the work of the Court of
Session, Scotland’s supreme civil court.

! Beginning with Town Investments Ltd v Department of Environment [1978] AC 359, and Anns v Merton
London Borough Council [1978] AC 728.

?(1983) SC (HL) 1.

3[1983] 2 AC 237.

*[1983] 2 AC 286.

* See Davy v Spelthorne Borough Council [1984] 1 AC 262 at p. 276. .

© See Professor Bradley's article, ‘Administrative Law’, in the Stair Memorial Encyclopaedia of the
Laws of Seotland, vol. 1, para 205 (p. 63), and Lord Clyde’s article, “The Nature of the Supervi-
sory Jurisdiction and the Public/Private distinction in Scots Administrative Law’, in Edinburgh
Essays in Public Law ed. Finnie, Himsworth & Walker, p. 281.

7 Set up by the Lord President of the Court of Session under the chairmanship of the late Lord
Dunpark ‘to devise and recommend for consideration a simple form of procedure, capable of
being operated with reasonable expedition, for bringing before the court, for such relief as is
appropriate, complaints by aggrieved persons (1) against acts or decisions of inferior courts,
tribunals, public bedies, authorities or officers, in respect of which no right of appeal is
available, alleging that the acts or decisions are ultra vires, or that they have been done or taken
without compliance with particular statutory procedural requirements; and (2) of failure of any
body or person to perform a statutory duty, which it or he could be compelled to perform in
terms of section 91 of the Court of Session Act 1868’ The recommendations of the Working
Party were implemented in Rule 260B of the Rules of the Court of Session (SI 1985 No 500, as
now amended by SI 1990 No 705).
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No tribute to a great Irishman would be complete without a drop of history
and a dash of reminiscence, so the editor’s suggestion that I should write about
Scots administrative law gives me the excuse, as quondam scnior counsel for the
El])lflt’.“afi[}i in Brown, to explain how the public/private law distinction came to
appearinit. The story also serves to illustrate a truth well known to advocates
lorgotten by judges and hidden from academic commentators — that the law is:
{?r'c;llf.'ti more often by accident of circumstances than by purity of doctrine

. Itis diflicult now, given the volume of cases going through the courts i'll
Iungl‘;ufd and Scotland, to appreciate the relative nnvcllty n hikstorical terms of
administrative law in its new form. A subject called ‘administrative law’ had
1L s true, been taught in the Scottish universities for many years but the,
content of the course is reflected in the definition given in an encyclopaedia of
Scots law published in 1930:

Iz"\(llllillisll“&itiv(: law| is a term used by the Scottish University Commissioners, and
borrowed from Continental usage. It may be held to include the great I;Dc,ly of
statutory law, dealing with police, burgh, county, and local qovm:nment oor
public health, education and similar subjects. Perhaps the details of ta;&ar:iun}
stamps, excise, and customs fall under this head.? ‘

()I'll)‘ lhf;sc students who struggled 10 understand Professor JDB Mitchell’s
cnigmatic expositions of constitutional law and, later, Community law were
encouraged towards less arid pastures. His concern was both moral and
practical, and descrves to be restated:

We lack a real system of public law, and as a result both individuals (corporate or
human) and the state suffer. The individuals are left increasingly to rely on
benevolent discretion and the state is impeded, since our reliance on the cumulzrlim]
of procedural safeguards has slowed the machinery of society to an unacceptable
extent. . .. The real issue is . . . one of policing administrative morality.*

In the courts, Lord Reid was the first to recognize that the problem was one of
substance as well as procedure:

We do not have a developed system of administrative law — perhaps because until
fairly recently we did not need it. So it is not surprising that in dealing with new
types of cases the courts have had to grope for solutions, and have found that old
powers, rules and procedures are largely inapplicable to cases which they were
never designed or intended to deal with,"

But [,hf:m is little opportunity to attack the substance if the procedures are
arthrl_tlc and Scottish procedure was in need of replacement surgery. The
occasion for_changc proved to be the Housing (Homeless Persons) Act 1977.

By the mid-1970s the problem of homelessness in Britain had become a
matter of acute public concern but, for a variety of reasons, government was
dlS]ﬂf:llnCd to legislate. So the task fell to the Member ol'Parli’amenl for the Isle
of Wight, Stephen Ross, who was successful in the curious lottery by which
backbench members are allowed to initiate legislation in the House of
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Green’s Encyclopaedia of the Laws of Scotland, 2nd edition, sub nom. ‘Law’, vol. IX, p. 17.
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Commons. As luck would have it, the relevant government department
already had a draft Bill in a bottom drawer. This was brought out, dusted
down and given its second reading in the House of Commons on 18 February
1977 as the Housing (Homeless Persons) Bill.

The terms of the Bill required local housing authorities to make accommo-
dation available to those who fulfilled three conditions: that they were
‘homeless’, or ‘threatened with homelessness’; that they had a ‘priority need’;
and that they had not become homeless or threatened with homelessness
‘intentionally’. Responsibility for determining whether these three criteria
were met was placed upon the housing authority. There was no provision for
review of, or appeal against, the authority’s decision — a classic example of
leaving the individual to rely on benevolent discretion.

Introducing his Bill, Mr Ross remarked that:

There is a lot of feeling that there should perhaps be an appeal procedure against a
refusal by a housing authority [to provide accommodation for a homeless person|],
but to date nobody has come forward with a satisfactory solution to that problem."'

A proposal to allow for appeal to a special tribunal was subsequently defeated
in Committee.'?

When the Bill reached the House of Lords later the same year, Lord Gifford,
a crusading barrister, moved an amendment to provide, inter alia, that:

A county court in England and Wales, and the sheriff in Scotland, shall have juris-

diction . . . to determine any question
(a) as to whether [the applicant] is homeless or threatened with homelessness

(6) as to whether [he] has a priority need . . ."

Introducing his amendment, Lord Gifford warned the House that:

Your Lordships can, I think, be sure that things are going to go wrong . . . What
worries me over this Bill is that we are imposing a duty on authorities to give specific
assistance to specific classes of people, but there is no provision at all for enforcing.
that duty. What is one to say to a person who is wrongly refused accommodation?
Should one say: ‘Complain to the local Ombudsman’? — surely a useless remedy as
far as the individual is concerned; ‘Make an application to the High Court for an
order of mandamus’? which is equally time-consuming and useless in resolving the
situation; ‘Make a fuss in the public press’? That often happens already to no

effect.'*

Unfortunately for those who were homeless but (as often happens) fortunately
for the development of the law, Lord Gifford’s predictions were proved right
but his amendment was unsuccessful. The Bill reached the statute book in a
form which imposed duties on local authorities without saying whether, or if so
how, the performance of those duties might be subject to judicial control.
Section 3 of the Act did, however, require local authorities to give notice of

"' Hansard vol. HC 926, cols. 902-3.
'* Hansard vol. HC 934, col. 1647.
13 Hoamcavd val HT. 286 cols. 700-703.
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their decisions and of the reasons for them — a requirement more readily
recognizable nowadays than it was then as the hallmark of an act susceptible
to judicial review.

Quite soon after the Act came into force disappointed applicants began to
take their cases to court. In England they tried both the High Court and the
county courts. In the High Court the route to judicial review had been
simplified by the reform in 1977 of Order 53 of the Rules of the Supreme Court
and subsequently by Section 31 of the Supreme Court Act 1981. But there were
those who thought that the High Court was not the most suitable place to
determine whether in individual cases up and down the country, local authori-
ties were justified in deciding that applicants were or were not ‘homeless’,
‘threatened with homelessness’ or ‘intentionally homeless’. Although the
county courts did not have jurisdiction to conduct judicial review as such, they
could award damages for breach of statutory duty and the Court of Appeal
hcltj that a decision on homelessness could be challenged in a common law
action of damages in the county court."

In Scotland, where prerogative writs and Chancery orders are unknown
the jurisdictional position ought to have been clearer than it was in Englandf
There was an extensive armoury of suitable forms of action: suspension
(broadly equivalent to prohibition), interdict (injunction), declarator (declar-
ation), the petition'® to require performance of a statutory duty (mandamus), a
parallel form of action'” to require performance of other civil obligations and
last but not least, the action of reduction by which an act having legal effect is
declared null and deprived of effect. Reduction (recognizable to Community
lawyers as the action for annulment) seems to have no precise equivalent in
England though it has been said to be ‘akin to certiorari’.'* Advocation, the true
parallel to certiorari, though still available in criminal procedure, was abol-
ished in civil cases in 1868 and replaced by ‘appeal’ to the Court of Session as
part of the process by which a conventional hierarchical relationship was
established between the Court of Session and the lower courts, especially the
sheriff court.

The sheriff courts had developed from feudal origins to become local courts
of general jurisdiction in both civil and criminal matters. The Court of Session
was created in 1532 by King James V as a supreme, but functionally unre-
lated, civil court of general jurisdiction. The Court of Session was not an
appellate court but over the years, in rather the same manner as the Court of

'* Thornton v Kirklees Metropolitan Borough Council [1979] QB 626; De Falco v Crawley Borough !
[1980] QB 460. In De Falco, Lord Denning, MR bcg?n his judgment in classi slylc:g "
Every day we see signs of the advancing tide. This time it is two young families from Italy.
They had heard tell of the European Economic Community. Naturally enough, because it all
stemmed I'rom.. a Treaty made at Rome. They had heard that there was freedom of movement

for workers within the Community. They could come to England without let or hindrance.
They may have heard, too, that England is a good place for workers. In Italy the word may
have got round that in England there are all sorts of benefits to be had whenever you are
unerrlploycd. And best of all they will look after you if you have nowhere to live. There is a
special new statute there which imposes on the local authority a duty to house you. They must

either find you a house or put you up in a guest house. ‘So let’
t 5 sgoto E ’
‘That’s the place for us.’ ) : ‘ S

:‘; Under section 91 of the Court of Session Act 1868.
For decree ad factum praestandum or specific implement.

LR vl g;u Berkshire Health Authority, ex parte Walsh [1985] QB 152, per Sir John Donaldson MR at
p. 162.
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King’s Bench, it developed a ‘supervisory jurisdiction’ to fill this gap in the
Scottish judicial system.' The reform of 1868 was valuable from the point of
view of judicial architecture but, as it turned out, it deprived the system of a
useful procedural tool.

The Scottish system differed most notably from the English in that the same
forms of process could be used in actions against public authorities and against
private individuals. Thus the action of reduction was equally available to set
aside an unlawful decision of a public body or the contested will of a private
individual. Scotland thereforc avoided the jurisdictional complications left
over from the distinctions between courts of law and courts of equity and
between the prerogative writs and other forms of process. Differences in the
respective jurisdictions of the Court of Session and the sherifl courts had been
eroded by giving the sherifl court concutrent jurisdiction in fields previously
reserved to the Court of Session, whose remaining exclusive jurisdiction was
largely a ragbag of points of purely historical interest. However, the action of
reduction was available only in the Court of Session, although the historical
and legal significance of this was not apparent in the early stages of Brown.

The defect in Scottish procedure to which the Homeless Persons Act drew
attention was that, despite the range of remedies available, there was no quick
way of testing the lawfulness of decisions such as those of housing authorities
ander the Act. Even in cases where special procedures for judicial review had
been instituted by statute — compulsory purchasc orders, special roads orders
and town and country planning decisions® — the procedure of review was
cumbersome and could take many months.

Onto this infertile ground dropped, in June 1979, the casc of the Brown
family (father, mother and two small children) who had lived in a council
house in Hamilton of which the mother was the registered tenant. The rent
was not paid and the family was evicted. The father then applied to the council
for accommodation as a ‘homeless person’ under the Act. This was refused on
the grounds that ke was ‘intentionally homeless’ —an eminently arguable legal
point.

An action was raised in the local sheriff court seeking declarator that Mr
Brown was a homeless person with a prior nced of accommodation and an
order requiring the council to provide him with it. The council challenged the
competency of the action on the ground that only the Court of Session could
grant such remedies. The sheriff reviewed the authorities cited to him (drawn
without distinction from ‘public law’ and ‘private law’) and concluded that
there was no reason why the action should not proceed in the sherifl court,
remarking that it was in everyone’s interest that it should do so.”!

The local authority appealed to the Court of Session and the case came
before the Second Division consisting of the Lord Justice-Clerk (Lord Wheat-
ley), Lord Kissen and Lord Dunpark. By this stage a queue of homeless
persons cases was pending before the courts and the Lord Justice-Clerk did
little to conceal his determination that they should not come to the Court of
Session. Hardly, at the best of times, a judge before whom it was easy to plead,

19 Kames, Historical Law Tracts no V1I. See further Lord Clyde’s article, cit. sup. at footnote 6.

® Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947, first schedule, paras 15
and 16; Special Roads Act 1949, first schedule, paras 14-16; Town and Country Planning
(Scotland) Act 1972, sections 232 and 233.

21 1980 SLT (Sh.Ct.) 81.







