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IL.LEGAIL ASPECTS OF COMMNMUNITY
ACTION IN THE FIELLD OF CULTURE

UNITED KINGDOIV REPORT
by DAVID EDWARD1

INTRODUCTION

In many respects the law of the United Kingdom in the field of
culture must appear to be a classic example of Anglo-Saxon disorder
and lack of system ! It is likely to differ from other Member

States in the following ways:-

(1) Although the United Kingdom is not a federal state and
Parliament has sole competence to legislate, the executive

competences of central government in relation to most aspects of

1 Salvesen Professor of European Institutions and Director of
the Centre of European Governmental Studies at the
University of Edinburgh; also a Trustee of the National
Library of Scotland and Chairman of the Trustees of
Hopetoun House (an historic house open to the public).
Thanks are due to Christine Boch and Eugene Creally for
their help in preparing the Report, and also to the legal
advisers and others in the relevant government departments
for reading it in draft, correcting some errors and making
a number of suggestions for improvement.
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culture? are assigned to separate ministries in England, Wales,
Scotland and Northern Ireland - the Department of Education & Science
and the Office of Arts & Libraries (mainly for England), the Welsh
Office, the Scottish Office and the Northern Ireland Office3. For
many purposes there are separate Acts of Parliament, or at least

separate provisions of secondary legislation, for each jurisdiction.

(2) Cultural matters which do not fall within the competence of
central government may fall within the competence of 'local
authorities' (the juridically independent organs of local government,
separately organised in the four jurisdictions) or of so-called
'quangos' ('quasi-autonomous non-governmental organisations'4,
normally established by Act of Parliament and, again, juridically
independent).

(3) Over the years, central government has assumed greater
responsibility for the supervision and funding of the system of
education.  But there has never been a single, centrally organised,
'state' system of education for the United Kingdom as a whole, or for
any part of it. The so-called 'public schools' are in fact private
schools® and the tradition is that the so-called 'state schools'

are run by autonomous local education authorities.

2 "Culture" is used in this Report in the broad sense used in
the Questionnaire.

3 Wales has been a separate jurisdiction for certain
administrative purposes since 1964. In Scotland and
Northern Ireland, specific functions are exercised by
Departments within, or under the control of, the Scottish
Office and the Northern Ireland Office.

4 Also known as NDPBs - Non Departmental Public Bodies.

5

In Scotland, however, 'public school' normally means 'state
school' !
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(4) Universities are juridically autonomous self-governing
corporations. Some other institutions of tertiary education
(polytechnics and technical colleges) are the responsibility of
central or local government.

(5) Major national institutions, such as the national libraries,
museums and art galleries, are 'Crown' institutions set up by Act of
Parliament® or Royal Charter and funded by the state. They are
usually administered by autonomous Boards of Trustees whose members
are, in most cases, appointed by the Government. Other cultural
institutions (theatres, concert halls, libraries and museums) are run
by local authorities, universities, private foundations or commercial
enterprises.

(6) Where central government is responsible for funding educational
and other cultural institutions, this is often done indirectly

through 'quangos' such as the University Grants Committee, the
Research Councils or the Arts Council of Great Britain. These
bodies are not necessarily established by Act of Parliament?.

(7) The relevant powers of organs of central or local government or
of 'quangos' will be found set out in the relevant Acts of Parliament

or other constituting measures. Although such bodies may have

A recent example of such legislation is the National
Heritage (Scotland) Act 1985 which established new Boards
of Trustees for the National Museums of Scotland and the
Royal Botanic Garden, Edinburgh, and altered the
constitution of the Boards of the National Galleries and
the National Library of Scotland.

7 The Arts Council, for example, was established by Royal
Charter. ;
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similar functions, their powers will vary considerably depending on

their history, function and status®.

(8) Historically, the United Kingdom welcomed refugees from other
countries and encouraged (or at least did not discourage) them to
maintain their own educational and cultural traditions. In general,
however, such refugees and their families wanted to become fully
integrated in British society. Consequently there was, on the one
hand, little or no attempt to diminish or limit the cultural rights

of minorities from other countries nor, on the other hand, any strong
pressure from such minorities for the grant of additional rights.

The cultural claims of the indigenous religious and linguistic
minorities in Ireland, Wales and Scotland were treated with less

sympathy.

(9) In recent years, substantial minority groups of Asian, African
and Caribbean origin have become established in the United Kingdom.
In practice the educational and cultural claims of these minorities

are of greater political significance in the United Kingdom than

those of other EEC nationals whose numbers are, by comparison, very

small.

(10) At the time of writing, the United Kingdom government is
promoting legislation to carry out very substantial reforms of the
educational system at all levels. There is considerable uncertainty
as to the outcome of this legislation, both because the attitude of
the House of Lords is unpredictable and because, even if the
legislation is passed, much will depend on how it is administered.

8 Thus, the Trustees of the Royal Botanic Garden, Edinburgh,
have a general power to 'lend, sell, give, use for exchange
or otherwise dispose of any item related to their
functions', while the Boards of the National Museums and
Galleries of Scotland have strictly limited powers of
disposal - National Heritage (Scotland) Act 1985, Sections
8(3), 12(2)(g) and 16(2)4C(3).
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I CULTURAL RIGHTS OF OTHER COMMUNITY CITIZENS

A LANGUAGE

1 DEALINGS WITH PUBLIC AUTHORITIES

There is no rule of law which requires dealings with the public
authorities to be conducted in the English language, nor is there any
prévisinn of law which gives Community nationals the right to deal
with public authorities in their own language. The Welsh language
is the only language other than English which enjoys special status
in dealings with public authorities9,

The United Kingdom Immigrants Advisory Service (UKIAS) has offices at
the principal ports and airports of entry and major cities. UKIAS
publishes leaflets in all the Community languages about the rights of
Community nationals entering the United Kingdom and will assist them

in their dealings with public authorities.

2-3 JUDICIAL PROCEEDINGS
In Wales "the Welsh language may be spoken by any party, witness or
other person who desires to use it ... and any necessary provision

for interpretation shall be made accordingly"m‘ In Scotland

9 Section 2(1) of the Welsh Language Act 1967 provides that
the appropriate Minister may prescribe versions in Welsh of
statutory documents or of forms of words which are used for
an official or public purpose. On a non-statutory basis
the local authority for the Western Isles of Scotland
encourages the use of Gaelic for official and public
purposes within its jurisdiction.

10 wWelsh Langu. e Act 1967, Section 1(1). The earlier Welsh
Courts Ac' of 1942 permitted witnesses to take the oath or
affirmation in Welsh, and provided for interpretation at
public cost.
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Gaelic may in certain circumstances be used in the Scottish Land
Court!l,  Otherwise, the language of judicial proceedings in the
United Kingdom is English.

In criminal proceedings an interpreter must be provided for any
accused person who cannot understand English unless (a) he is
represented by counsel and (b) he agrees to dispense with an
interpreter and (c) the presiding judge also agreeslz. The
evidence of a witness (including the accused) who cannot speak
English must be interpreted. The cost of the interpreter is a

charge on public funds!3,

In civil proceedings, the evidence of witnesses who cannot speak
English must be translated into English by an interpreter at the
expense of the parties. The use of interpreters by party litigants
(parties not represented by lawyers) is subject to the discretion of
the judgel4.

The relevant practice appears to comply with the Oztiirk principles.

11 Section 3(3) of the Small Landholders (Scotland) Act 1911
provides that one member of the Scottish Land Court "shall
be a person who can speak the Gaelic language".

12 R. v. Lee Kum, [1916] 1 K.B. 337 (England); H.M.A. v.
Olsson, 1941 J.C. 63, Liszewski v. Thomson, 1942 J.C. 55
(Scotland).

13 Administration of Justice Act 1973, Section 17 (England);
Section 18 (Northern Ireland). Equivalent statutory
authority is not necessary in Scotland where the system of
criminal prosecution is different and the cost of
interpretation has always been a charge on public funds.

14 In the Estate of Fuld, [1965] 1 W.L.R. 1336; 2 All E.R.
653.

-254~



4 ENCOURAGEMENT OF COMMUNITY CITIZENS TO LEARN ENGLISH
No special steps are taken by central government to encourage the
learning of English by nationals of other Member States resident in
the United Kingdom. Courses for the learning of English are widely
available. Special courses for foreign students are available '
without cost at many universities.

B. SC_HOQLS

5-T Any person or group of persons of any nationality may establish
and run an ‘independent' (private) school. The school must be
registered and will be subject to inspection by Inspectors appointed
by central government. In order to be registered the school must
meet minimum criteria in relation to the school premises, the quality
of teaching, etc.  The school may be struck off the register if it

ceases to meet the minimum criterial3.

Many independent schools enjoy 'charitable' status, which confers
substantial fiscal advantages.

A school of the type described in Questions 5 and 6 - namely, one
established by nationals of another Member State, or by a cultural
establishment of another Member State - would be an independent
school and would have the same status, advantages and obligations as
any other independent school. It would not be entitled, as of
right, to receive any direct grant or subsidy from central or local

15 Education Act 1944, Secs. 70-75 (England); Education
(Scotland) Act 1980, secs. 98-103 (Scotland). There is a
right of appeal to an Independent Schools Tribunal.
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government, but might benefit, directly or indirectly, from grants
for specific purposesls.

No general statement can be made concerning the recognition of
certificates or diplomas awarded by such schools. It seems unlikely
that such schools would, in the United Kingdom, seek to award their
own certificates or diplomas. They would be more likely to prepare
pupils either for the relevant British examinations (e.g. the General
Certificate of Secondary Education) or for the appropriate national
examinations (e.g. the Baccalaureat).

8-9 Children of nationals of other Member States are as fully
entitled as the children of United Kingdom nationals to attend the
'state schools' where education is free. There is, at present, no
prescribed curriculum for state schools and the responsibility of
providing suitable schooling for a foreign child rests on the local
education authority. The extent to which it is possible to ensure
the integration of a foreign child into the life and work of a school
will, of course, depend on the needs of the particular child and the
teaching resources available at the school.

C. UNIVERSITIES
10. (1) ADMISSION
Diserimination in the field of university education on grounds of

colour, race, nationality or ethnic or national origin is

For example, the.'assisted places’ scheme under which
pupils who might not otherwise be able to do so can benefit
from education at independent schools - Education Act 1980,
Sec. 17 (England); Education (Scotland) Act 1980, Sec. 49
(Scotland).
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prohibited17, Subject to that, as explained in the Introduction,

the universities of the United Kingdom are autonomous self-governing
bodies, so that each university (and frequently each Faculty, College
or even, in some cases, Department within a university) determines
its own criteria for admission. Consequently, it is not possible to
make any general statement as to the extent to which, over the whole
range of British universities, children from other Member States are

treated more or less favourably than British children.

(2) and (3) TUITION FEES AND SCHOLARSHIPS

These matters are governed principally by the Education (Fees and
Awards) Act 1983 and Regulations made thereunder!8. The
legislation was introduced for the purpose of enabling!9

universities and other institutions of tertiary education to charge
higher fees to 'overseas students' than to 'home students'.

Students from other Member States who are 'workers' or who satisfy
minimum reqﬁiraments of residence in the Community are 'excepted
students' - that is to say, they are excepted from the liability to

pay the higher fees chargeable to overseas students and are therefore

treated like home students.

11 Yes, provided that they meet the other criteria. Indeed, there
is considerable concern both in the United Kingdom and in Ireland
about the number of Irish students seeking admission to universities
in the United Kingdom where more generous grants are available.

11 Race Relations Act 1976 Section 17.

18 Education (Fees and Awards) Regulations 1983 (1983/973 for
England, 1983/1215 for Scotland); Education (Fees and
Awards) (Amendment) Regulations 1984 (1984/1201 for
England, 1984/1361 for Scotland), and 1985 (1985/1219 for
England, 1985/1223 for Scotland). The law was further
amended in 1987 (1987/1364) to give effect to the decision
of the Court of Justice in Case 293/83, Gravier v. City of
Liege, [1985] E.C.R. 593. There are other Regulations
made under other Acts which deal with student allowances
and bursaries (for example, 1987/864; 1986/1227 amended by
1987/1366) .

19 pe facto, requiring.
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The application of the law to grants and scholarships has given rise
to li.tigation2° and one Scottish case is currently pending before
the Court of Justice2l,

12 The same rules apply.

II MEASURES DESIGNED TO PROMOTE CULTURAL RAPPROCHEMENT
13 French is the foreign language most commonly taught in schools in
the United Kingdom. German, Spanish and Italian are also taught
fairly widely. Modern Greek is taught in some schools to O and A
grades. Dutch is taught at 2 Dutch schools (one in Abingdon and one
in Surrey). As far as can be discovered, Danish and Portuguese are
not taught regularly at any school, but the Rapporteur knows of one
Scottish student who was encouraged at school to study Portuguese
alongside Spanish. The Irish language is taught in some schools in
Northern Ireland as Welsh is taught in most schools in Wales and
Gaelic in a number of schools in Scotland. In some. schools these
languages are the principal medium of communication between teacher
and pupils.

14 No.

15 There is no prescribed curriculum; therefore it is not possible
to make any general statement. However, many schools teach
Contemporary History, the syllabus for which includes the evolution
of the European Community.

20 McMahon v. Department of Education and Science, [1983] 1
Ch. 227; [1982] 3 C.M.L.R. 91; R. v.Inner London
Education Authority, ex parte Hinde, [1985] 1 C.M.L.R.

716; Orphanos v. Queen Mary College [1986] 2 C.M.L.R. 73.

21

Case 197/86 Brown v. Secretary of State for Scotland
(Opinion of Advocate-General delivered 17 September 1987).
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