Community Law

Integration and diversity

Part of the text of the Inaugural Lecture given on 28th October
1985 by Professor D. A. O. Edward, CMG, QC, Salvesen
Professor of European Institutions and Director of the Centre of
European Governmental Studies at the University of Edinburgh.

It is conventional to include in an inaugural lecture a passage in
praise of the new professor’s predecessor. But the convention
of praise can sometimes lead to the praise appearing only to be
conventional. In John Mitchell’s case,! his inspiration lies at
the heart of this institution and, in a sense, of the reason why I
am here. We will, in due course, give him a permanent
memorial by naming one of the rooms of the new library “T'he
John Mitchell Room’, in order to remind students of
generations to come of the debt we and they owe him. Rather
than repeat what has already been written about him, it seemed
to me that the best tribute a pupil could pay to his teacher
would be to try to show that the teacher’s ideas remain relevant
and important to the problems of the moment. That is the aim
which lies behind the somewhat laconic title I chose:
‘Integration and Diversity’.

The title of John’s own inaugural was in the form of a
question: ‘Why European Institutions?’” That was a question
which, in 1968, he felt called upon to answer. Now, in 1985, it
is hardly a question which calls for an answer from me—or not
in the same sense. Community law has become an integral part
of our law and, for good or ill, the European institutions are
part of our lives. We may dislike what they do or what they
stand for, but we cannot safely ignore their effect on what we
do or the plans we make for the future.

It is sad that John died at a time when our relations with the
Community were at their most unhappy; and that he died a
prophet without great honour in his own country. But perhaps
that was inevitable. His contribution lay at least as much in
helping the European institutions to understand us as in
helping us to understand them. That may have been because,
as he wrote in the letter which appears in the book published in
his memory: ‘When I was a student, it was a German who
taught me what law was about . . . and it was a Frenchman who
gave me most of the way I think about government.’?

It should be added that it was also through John’s delvings
into areas of Scottish constitutional law long since abandoned
to the historian that he was able to scrape away the mythology
which had encrusted conventional ideas about the British
constitution, and show us, as he put it, that ‘we are not as
peculiar as we think, or are thought to be’.?

I have to admit that, to a class of rather idle first-year students
at five o’clock on a winter’s evening, it was not obvious what
The Heritors and Kirk Session of Ceres* had to do with control of
the nationalised industries—obvious as it will be to all of you.
But I was told recently that the function of a professor is to
teach his students to be surprised by what they find in the
world; and if that is so, John succeeded.
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The need to scrape away the mythology from conventional
wisdom is more than ever necessary in the current debate
about reform of the institutions of the Community, which
nearly wrecked the Milan Summit and is now being carried on
in an intergovernmental conference. As presented, the argu-
ment is between, on the one hand, those who seek faster
progress towards the political union of Western Europe as a
cure for the economic and social evils of ‘nationalism’ and, on
the other hand, those who seek the more modest goal of a truly
competitive Common Market without surrendering the essen-
tials of ‘national sovereignty’.

It is convenient in many ways to use abstract expressions like
‘nationalism’ and ‘national sovereignty’ as a shorthand way of
expressing what would otherwise require a paragraph or even a
book to explain. Words used as ‘labels’ have their usefulness.
They also have advantages in political dialogue and diplomacy.
Most of us can agree with the signatories of the Treaty of Rome
that we wish to see ‘an ever closer union among the peoples of
Europe’ provided we don’t have.to say precisely what we mean
by it.

The magic of abstract words is illustrated by a story told by
Professor Marjolin, the leader of the French delegation in the
negotiations leading to the Treaty of Rome:

‘I remember interminable discussions in Brussels during the
spring and the summer of 1956, during which the French
tried vainly to get their partners to accept the idea of a
“preference” for French agricultural products.

“The breakthrough occurred one day when I suggested
that instead of talking ‘‘preference” we talk ‘“non-
discrimination”. I was no longer asking for preferential
treatment for French products. But I thought it was in the
logic of the Common Market that French products be
treated in Germany (or in any other country of the
Community) on a non-discriminatory basis, on the same
basis as German products; and that there should be only one
set of prices applying to German products and to products
imported from the other Community countries.

‘T still remember the sensation this proposal created. It was
easy to reject the idea of a “preference”, practically
impossible to object to “non-discrimination”. “Preference”
is vice, “non-discrimination” virtue.”?

You may regret that this ingenious selection of a virtuous
word gave birth to the Common Agricultural Policy. But that is
nothing to the confusion caused by the labels ‘nationalism’ and
‘national sovereignty’, which have the added disadvantage of
being morally neuter. They suggest virtue or vice depending
on the time, the speaker and the audience.

It is not so long ago in historical terms that ‘nationalism’,
under the unquestionably virtuous label of ‘self-
determination’, was seen as the road to the salvation of Europe.
Self-determination required the end of the old Continental
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empires and the division of Europe into autonomous nation-
states. Each nation was to be master of its own destiny. The
practical application of self-determination had its drawbacks,
such as the inclusion of the Sudeten Germans within the
frontiers of Czechoslovakia, but this did not diminish the
magic of its appeal to the political idealist. It was, as John used
to say, a juju.

The events leading up to the outbreak of war in 1939 showed
that the juju had no magic. After that war, ‘nationalism’
became the bugbear. The new theory was that Europe must be
integrated and the juju of the nation-state, ‘national sov-
ereignty’, abandoned. In the event, economic integration
through the mechanisms of the Treaties of Paris and Rome was
accepted as second best to direct political integration. But it
was believed that economic integration would lead pro-
gressively to political integration.

This belief was severely shaken by the refusal of President de
Gaulle to accept the logic of the theory. But the theory held
good to this extent, that de Gaulle’s attitude and activities
could be characterised as ‘nationalism’, and that, after all, was
what the machinery of integration was designed to eliminate.
With the departure of de Gaulle and his highly individualistic
brand of nationalism, progress could be resumed.

For a short while, this version of the theory seemed to have
been vindicated. With a new President of France and renewed
co-operation between France and Germany, Europe was
relaunched and the negotiations for the first enlargement
(bringing in the United Kingdom) were successfully com-
pleted. However, this brief reappearance of springtime was
followed, not by a summer of construction, but by a hurricane
which swept away the world economic order on which the
success of economic integration depended.

Foolishly, by a series of inept political misjudgments, we
allowed ourselves to be cast in the role of scapegoat, According
to the others, although the hurricane had shaken the founda-
tions, it was our blundering about inside that nearly brought
the house down. If we had been more communautaire and less
selfishly nationalistic, the Community would have weathered
the storm better than it did.

As to that, I may perhaps be permitted to speak from my own
experience, brief and limited though it was. During the latter
part of the 1970s I acted as chairman of a body representing the
(then) nine member states of the Community. If T had had to
award prizes for chauvinism, there would have been many
winners. Every member state, large or small, was capable when
it suited of being as chauvinistic as any of the others. The
British problem, as far as I was able to judge it, was partly a
simple problem of public relations, and partly that (as John put
it) “for far too long we have lived in an isolated world of
constitutional self-righteousness’. This led, and still leads, to a
deep and persistent misunderstanding of the Treaty and its
machinery.

Whatever the reason, our attitude during the 1970s and the
early ’80s provided an alibi for the others. It was possible for
them to pin the blame on us for the failure of the Community as
a whole to come to terms with problems which were, and are,
much more deep-seated and difficult to solve.

Despite the errors of the past, there seems to be general
agreement among all but a small minority that completion of
the internal Common Market is essential to Western Europe’s
economic survival and that the Treaty of Rome must be made
to work. What is needed now, as The Scotsman declared last
week (24th October 1985), is that we ‘streamline the decision-
making process of the Community’ and come to ‘an agreement
to make much more use of majority decision-making’, But the

52

attractive simplicity of this position is complicated, on the one
hand, by the insistence that any member state must still be
allowed to veto any proposal which it chooses to regard as affect-
ing its ‘very important national interests’; and, on the other
hand, by a series of proposals—generally labelled ‘European
Union’, though that can mean whatever you want it to mean—
which would involve the decisive abandonment of national sov-
ereignty and the taking of what is called a ‘qualitative leap’
towards political union. Central, though not essential, to these
proposals is the proposal to invest the directly elected European
Parliament with a share in the legislative powers now exercised
by the Council of Ministers representing the member states.
Very superficially, that is what the arguments at the Milan
Summit and the current intergovernmental conference are
about.

It is interesting and, I think, illuminating to compare the
background to this conference with that of another which
claimed the attention of Europe a little over a century ago—the
First Vatican Council of 1869-70. It continues to have its fasci-
nation today in the lively, if frequently untruthful, pages of
Lytton Strachey’s Eminent Victorians.

The Vatican Council was the culmination of a long dispute
between two schools of thought in the Roman Church—on the
one hand, the Ultramontanes who favoured the centralisation of
authority and influence in the Papal Curia and, on the other, the
Gallicans who favoured more or less complete national or dio-
cesan independence. The victory of the Ultramontanes, marked
by the declaration of Papal infallibility, was widely regarded
then, and is still regarded today, as a victory for the forces of
reaction. So, in a sense, it was. What the reactionaries were
reacting against was, in the words of Cardinal Manning, ‘the
exaggerated spirit of national independence’. In secular terms,
‘the exaggerated spirit of national independence’ to which he
objected ‘'was the movement for the unification of Italy. In
another sense, however, the victory of the Ultramontanes was
only a reflection within the Church of a more general and per-
sistent belief that the strengthening of central authority is con-
ducive both to efficiency and to the greater good of the mass of
the people.

The debate between Ultramontanes and Gallicans is a debate
which has always gone on and will continue to go on among
those who seek to plan the future of society. It is reflected today
in the fact that, while the European Ultramontanes urge faster
movement towards political union, there is an equal and oppo-
site pressure for autonomy in Scotland, Catalonia and Corsica,
in Ireland, Flanders and the Basque country. In the industrial
sphere, it was reflected in the pressure during the 1960s to com-
bine the disparate elements of the British motor-car industry
into a single nationalised concern, which was followed in due
course by the revelation that it might, after all, be better to break
up the monolith into smaller, specialised private concerns. Even
nearer home, it is reflected in the current tension between cen-
tral and local government and between Sir Keith Joseph and the
universities.

Attaching labels to the party of the opposite tendency does not
help. To say of those who oppose the political union of Western
Europe that they are infected by the heresy of ‘nationalism’ is to
some an insult, to others a compliment. Nor does it help to erect
totems like ‘national sovereignty’ and pronounce anathema on
those who refuse to accept the faith. The tension is a tension
between two innate tendencies in human society—the desire to
secure greater prosperity and security through Integration and
the instinct to preserve the merits and comforts of Diversity.

We are not likely to find a way of resolving that tension once
and for all. The world moves on and the pressures change. All
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