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A European
Lawyers
View

TransnaUonallaw practice is coming to the
EUropean Community. Can Americans have

the best of both old and new worlds?
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By David A.O. Edward

SPEAKINGof the Constitution, Justice
Holmes once wrote: -

"When we are dealing with words
that are also a constituent act, like the
Constitution of the United States: we
must realize that they have called into
life a being the development of which
could not have been foreseen "cbm-­
pletely by the most gifted of its beget­
ters. It was enough for them to realize
or to hope that they had created an or­
ganism; it has taken a century, and has
cost their successors much sweat and
blood, to prove that they created ana­
tion."

Citizens of the European Community
often forget how uncertain the future of
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the American nation once was. Ameri­
cans, when they read of the Communi­
ty's political difficulties, should re­
member that these are much the same
disputes and arguments that once
threatened to prevent the emergence of
an American nation at all.

The parallels between Europe and
America are not exact and are often car­
ried too far. It is misleading to talk
about the "United States of Europe" be­
cause the European Community is
neither a federation nor a nation in any
traditional sense. On the other hand,
the Treaty of Rome is more than· an in­
ternational treaty. It is a constituent act,
and a lawyer cannot ignore two features
of the American system that have
proved to be of vital importance: the
Supreme Court and the development of
the commerce clause as "the mech­
anism by which the Court strives to
maintain a working federalism."

Britain's best export to America, Ali­
stair Cooke, identified the Supreme
Court as "the one absolutely new thing
in government invented by the Found­
ing Fathers, to be accurate, the 'abso­
lutely new thing' was a function this
body claimed sixteen years after its in­
vention -the function of judicial re­
view." Some would go further and say
that the federation did not really be­
come effective until 1824, the year of
Gibbons v. Ogden.

It is easy to write a constitution or
treaty, but it is difficult to give those
words a shape that has meaning for or­
dinary people. The free movement of
commerce across old frontiers has been
as important to the vitality of the Amer­
ican nation as the structure and work­
ing of its institutions. So, if the Euro­
pean Community's activities have been
limited so far to matters as unspectacu­
lar as the price of butter and the stan­
dardization of automobile headlamps,
this may only prove that the lesson of
history has been learned-that it is bet­
ter to start by developing the commerce
clause.

The European Court of Justice at
Luxembourg, by giving life to the
commerce clauses of the Treaty of
Rome, has done as much as any other
institution to cement the foundations of
the European Community.

This can be seen in a field where
unity of purpose and community of
outlook might least have been expected
- the legal profession. The Treaty of
Rome provided for the free movement
of goods, persons, services, and capital,
but it was by no means obvious that

these provisions applied to the free
movement of lawyers or of lawyers'
services. One appendix is very much
like another, so there was not much dif­
ficulty in saying that doctors and sur­
geons must be free to practice in other
countries. But law and legal procedure
are essentially "national." Surely, it
was argued, the treaty did not and
could not apply to lawyers.

This problem was debated to and fro
with much learning and not a little hot
air, until a Dutchman called Reyners
insisted in his claim to be admitted to
the Belgian bar. His application had
been rejected on the ground that, under
Belgian law, members of the bar must
be Belgian nationals. Reyners took his
case to the court at Luxembourg and
won.

The court laid it down that the pro­
visions of the treaty apply as much to
the activities of lawyers as to those of
other professions. Very soon afterward,
they went further and said that freedom
to providelegal services must not be
obstructed by rules of procedure not
"objectively justified." By these and
later decisions the court has forced
laWyers in Europe to modify long-held
and cherished beliefs about the "na­
tional" character of their profession
and its activities.

Transnational practice
can't be delayed,

court holds

These decisions were not inevitable.
The court could have found good rea­
sons for reaching a different result. The
treaty required the Council of Ministers
in the first years of the Community to
prepare the way for freedom of move­
ment by harmonizing the national laws
and regulations that govern admission
to and the practice of the professions.
The council failed to do this within the
time specified, but on one view action
by the council was still an essential fea­
ture of the scheme laid down by the
treaty. So the task of achieving freedom
of movements could have been left to
politicians and administrators.

Instead, the court asserted that the
rights given by the treaty to individuals
could not be delayed by political inac­
tion and that, since the time limit had
expired, the only remaining purpose of
action by the council was to make it
easier to exercise rights that already
had come into existence. In short, the
intention of the treaty was more impor­
tant than its machinery.

These sweeping decisions have not

disposed of all the difficulties. The
court has only provided the solution
and left others - including the legal
profession itself-with the problems. It
remains a fact that French court proce­
dure is fundamentally different from
English court procedure; that under
one system it is professional miscon­
duct if a lawyer interviews an indepen­
dent witness before a trial, while under
the other it is professional incompe­
tence or worse to fail to do so; and that
99 per cent of French and English law­
yers know as much about the law of
Denmark as the man on the moon. On
the other hand, it is also true that the
services of lawyers are exportable be­
cau:;e in fact they are exported and are
being exported to an increasing extent,
not least by the large American law
.firms.

What are the consequences of the
European Court of Justice's decisions
both for Europe and for America? One
has been that the lawyers in the Com­
munity have been forced to treat the
practical problems as real -and im­
mediate. If a lawyer has the right to
provide legal services in another
member state-a right that state cannot
now take away-how does one ensur~~:
that his activities are subject to profes­
sional rules and discipline in the same'
way as they are in his own country?
Which rules must he obey: the one that
he must not interview witnesses or t~e
one that he may? If he wishes to settl
permanently in another member.,state;
must he become a member of the local
bar? If not, how can he be said to be
practicing on the same terms as nation­
als of the host state, since equality of
treatment is apother principle of tr~-:
treaty? On the other hand, if he.is r~(
quiied to join the local bar, how does
one apply the principle of equality to
the fact that he is already qualified asa
lawyer in his own country? Must the
rules be uniform, or can one 'take ac":'
count of existing similarities between;'
for example, Irish and English law (),~.
the one hand, and French and Belgiari
law on the other? .

These problems are not· new
America has been faced with them fOJ'
years and has still not given a clear an­
swer. In Europe a partial answer wB:s
given by a Community directive of
March, 1977, which has just been im­
plemented by national legislation in the
member states.

Starting from the proposition that a
lawyer is free to provide legal services
in another member state, it provides the
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