This article is a shortened and slightly altered and
up-dated version of a report published by the
Consultative Committee of the Bars and Law
Societies of the European Community (CCBE)
during 1976. The subject is one which may be of
considerable importance to any commercial
‘undertaking investigated by the EEC
Commission; it throws light on an aspect of the
lawyer-client relationship which is taken for
granted and perhaps undervalued in Scotland;
and, for reasons which became apparent in
connection with the Meehan case, it is one where
misunderstanding of the lawyer’s position may
give rise to unjustified criticism of the
profession. In a wider field, current demand for
greater protection of personal privacy makes it
worth examining how other countries deal with
some of the problems.

In all the Member States of the European

Community, the law protects from disclosure

information communicated in confidence to a
lawyer by his client. The Member States differ in
the methods by which this protection is achieved.
In some States legal duties are expressly imposed
upon the lawyer and corresponding rights are
expressly conferred. In other States, protection is
achieved by the creation of ‘privileges’ or
exemptions from the ordinary rules of law. The
nature and extent of these rights, duties,
privileges and exemptions vary from State to
state. By whatever means protection is achieved,
and whatever its nature and extent, its purpose is
the same in all States.

The purpose of the law is not to protect the
individual lawyer or his individual client. The
purpose is, first, to protect every person who
requires the advice and assistance of a lawyer in
order to vindicate his rights and liberty and,
second, to ensure the fair and proper
administration of justice. This cannot be

~~achicved if the relationship between the lawyer

and his client is not a relationship of confidence,
How can the client tell the whole truth to his
lawyer if he cannot be sure that the lawyer will
respect his confidence? And how can the lawyer
advise a client properly if he only knows half the
truth? The rights, duties and privileges given to
lawyers are an essential element in the protection
of individual liberty in a free society, and no
dictatorship recognises them.
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persons, such as priests, doctors and (in some
countries at least) journalists. But lawyers are the
only category of private professional persons
upon whom such rights, duties and privileges are
conferred without exception in all the Member
States. These rights, duties and privileges are
therefore not only an essential feature of a free
society but aiso an essential mark of distinction
between those who are properly qualified lawyers
and those whoare not.

in all the Member States, it is also recognised
that written correspondence and oral
communications between lawyers acting for
different parties must in certain circumstances be
protected from disclosure. The purpose of this
protection is, again, the same in all the Member
States—namely, to ensure that lawyers, as part
of their professional duty, can achieve the
settlement of disputes without resort to
litigation. In the majority of Member States, the

protection of correspondence between lawyers is
achieved by rules of professional conduct and
not by rules of law. But in two Member States
{the UK and Ireland) the protection is achieved
by the same rules of law which protect
communications between the client and the
lawyer.

The law governing the rights, duties and
privileges of lawyers cannot be fully studied in
isolation. This aspect of the law is, in most
Member States, only a part of a more general
legal and constitutional framework by which the
State guarantees to its citizens such fundamental
rights as the right to a fair trial, the inviolability
of the home, of letters and of
telecommunications, and the right to individual
privacy.

For purposes of description and analysis, the
Member States can initially be divided into two
main groups:

— the original Six, where the central legal
concept is ‘the professional secret’; and

— the ‘common law countries’ (including for this
purpose Scotland), where the central legal
concept is ‘legal professional privilege’—an
English term which appears to have become
accepted in Scotland.
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The Original Six

In the original Six, the primary source of law is
an article of the Penal Code which provides
that it is an offence (punishable by imprisonment
or a fine or both) to reveal another person’s
‘secret’. This provision of the Penal Code is the
source of the lawyer’s duty and, since breach of
that duty is a criminal offence, the duty is not
simply a professional or contractual duty, but a
matter of public order. The State is therefore
seen as having an interest to enforce it.

The duty of the lawyer carries with it
corresponding rights—in particular (i) the right
to refuse to-give evidence on matters covered by
the professional secret, and (ii) the right to

withhold from seizure by the police and judicial

authorities any document which contains
information covered by the professional secret.
These rights are in some cases expressly
conferred by the Codes of Criminal and/or Civil
Procedure.

The secret thus enjoys both positive and negative
protection: positive protection, in that the lawyer
is bound to keep the secret and not to divulge it;
negative protection, in that the courts and other
authorities cannot force him to divulge it.

The extreme strictness of the lawyer’s obligation

to preserve the professional secret can be judged
by a Belgian case which involved a young lwyer

~who worked in the same office as her father. For
some weeks her father had been receiving

telephone calls from an unknown person who
wished to obtain his assistance in extorting 5
million francs by blackmail from a large store.
One evening when she was alone in the office the
daughter received a visit from the intending
blackmailer, who repeated his proposal to her,
Being afraid of him, she tried to get in touch
with her father but failed and rang the police.
Her visitor was arrested as he left the office.
In consequence of disclosing to the police what
her visitor had said, she was charged with

professional misconduct and it was only on
appeal that she was acguitted on the ground that,
on the facts, her visitor had been seeking to make
her an accomplice in crime rather than consulting
her as a lawyer. The significance of the case lies
not so much in the eventual ground of acquittal
as in the fact that the circumstances were
regarded as justifying a charge of professional
misconduct in the first place.

Except in France, the law of the professional
secret only protects information communicated
to the lawyer. It does not protect advice or
information communicated by the lawyer to his
client, since the law of the professional secret is
only concerned with the duties and
corresponding rights of the person to whom
a secret has been communicated. Freedom of
communication between accused persons and
their defence lawyers is protected in other ways.
{In France, the law of the professional secret has
been held to cover advice given by a lawyer to his
client.)

In no State of the Six does the professional secret
protect the confidentiality of correspondence
between lawyers except (in some States) in so far
as such correspondence contains information
which is itself protected by the professional
secret. Protection of correspondence between
lawyers is achieved partly by the fact that, in civil
litigation at least, there is only a very limited
obligation to produce, or right to recover,
documents, and partly by professional rules
which (except in Germany) treat all
communications between lawyers as being in
principle confidential as between the lawyers
concerned,

In none of the Six is the obligation of
professional secrecy imposed only upon lawyers.
The law of the professional secret makes no basic
distinction between:

— a secret entrusted to a person to whom the
citizen turns for help in a particular situation
affecting his physical or moral well-being — eg
the lawyer, the doctor or the priest; and

— a secret which the citizen is required by law to
communicate to persons in authority—eg the
judge, the police or the tax inspector.

In general, the obligation of secrecy is imposed
upon any person who, by reason of his office,
status or profession, may become the recipient of
another person’s secret. So, too, the right to
refuse to give evidence is conferred generally
upon those who are bound by an obligation of
secrecy.

The Common Law

In the common law countries, a basic distinction
is made between:

— ‘the official secret’—ije information entrusted
to persons in authority; and

— ‘legal professional privilege’, which protects
communications to and by lawyers.

The law of official secrets is not unlike that of
the professional secret on the Continent. (S.2(1)
of the Official Secrets Act 1911 is closely
comparable in its terms with the Articles of the
Penal Codes of the Six which make it a criminal
offence to reveal a professional secret.) The law
of legal professional privilege, on the other hand,
is part of the common law of evidence.







