
Europeall Community
Directive

The provision of services by lawyers

A Directive 'to facilitate the effective exercise by lawyers of
freedom to provide services' was finally approved by the
Council of Ministers on 22rid March 1977 and must be
implemented by the member states within two years. The
full text is printed below.

This is the first Community act which is of direct and
immediate concern to the legal profession as such. It affects
'any person entitled to pursue his professional activities
under the designation "advocate" or "solicitor"'. Subject to
the conditions laid down, advocates and solicitors will be
entitled to plead in the courts of other member states, and
lawyers from other member states will be entitled to plead in
our courts. So much is clear. What is not clear is whether the
Directive will in fact 'facilitate' anything at all, or whether it
will only create more problems than it solves.

The development of the Directive, from its first draft in
1969 to the obscure inelegancies ofthe final text, is an illus­
tration of the process of compromises by which Community
legislation comes to be made. Of far greater importance for
the future of Scots law and Scots lawyers is the thinking
which lies behind it.

The Directive implements a part of the Treaty of Rome
which has so far received comparatively little attention. The
expression 'Common Market' tends to direct attention to
things like tariff barriers, licensing agreements and butter
mountains. It is not always recognised that the Treaty creates
rights for ordinary individuals which they 'can enforce now,
not 'only in other countries, but in their own country as
well-in particular, the right of freedom of movement for
themselves and their children.

Title Inof Part Two of the Treaty, implementing Article 3,
provides for the free movement within the Community
of persons, services and capital. Chapter 1 (Articles 48-51)
deals with 'workers' (employed persons) and establishes their
right to take up employment in other member states. Chapter
4 (Articles 67-73) deals with the free movement of capital.
Chapters 2 and 3 (Articles 52-66) are the important ones in
the present context ..

Chapter 2 deals with the right of establishment and Chap­
ter 3 with the provision of services, but the two chapters are
interconnected and must be read together. Broadly speaking,
the distinction between establishment and provision of ser­
vices is that the first involves the right to set up in business in
another member state, while the second is concerned with
the right to provide services in another member state without
actually setting up in business there. Article 52 specifically
provides that 'freedom of establishment shall include the
right to take up and pursue activities as self~employed per­
sons'. Article 60 provides that 'services' shall in particular
include ... (d) activities of the professions'.

The scheme of Chapters 2 and 3 envisages a process of
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liberalisation taking place in four stages:

(1) The 'standstill' -from the date of the Treaty no new
restrictions on freedom of movement may be intro­
duced (Articles 53 and 62);

(2) the abolition of existing restrictions by the end of the
'transitional period' -ie, by 1969, before Britain
entered the Community (Articles 52 and 59);

(3). the co-ordination by means of Directives oflegal, regu­
latory and administrative provisions concerning the
taking up and pursuit of activities as self-employed
persons (Articles 57 (2) and 66); and .

(4) the mutual recognition (again through Directives) of
diplomas and other professional qualifications (Arti­
cles 57 (1) and 66).

Several important points should be noticed before pro­
ceeding further. First, the emphasis in the Treaty is on
activities, rather than professions as such-on what people do
rather than the way in which they are organised. Indeed, it is
clearly envisaged that organisational structures and rules
may in themselves involve restrictions on the freedom of
movement. Second, these chapters of the Treaty are con­
cerned with the freedom of self-employed persons and inde­
pendent companies and firms. They are not concerned with
the freedom of employed persons, who are dealt with under
Chapter 1. Third, a distinction is made between the 'taking
up' and the 'pursuit' of activities. The English text, by using
words which have no precise legal significance, conceals a
distinction which is important in most other member
states-the distinction between access to a profession and the
exercise of it. Restrictions on access to a profession include
restrictions based on nationality (which are imposed in sev­
eral countries) and the requirement of specific pre-entry
qualifications. Restrictions on exercise include the numerous
rules which govern the way in which an advocate or solicitor
is permitted to practise his profession once he has become a
member of it.

The freedom conferred by Chapters 2 and 3 is subject to an
important exception, which is found in Articles 55 and 66.
These Articles -provide that 'the provisions of this chapter
shall not apply, so far as any given member. state is con­
cerned, to activities which in that state are connected, even
occasionally, with the exercise of official authority'. In other
words, if a particular form of professional activity involves,
even occasionally, the exercise of 'official authority', existing
restrictioqs on access and exercise can be maIntained. It is
probably true to say that it was because ofthis exception that
a Directive was not already in force when Britain entered the
Community.

Until the end of the transitional period, while no new
restriction could be introduced, existing restrictions could



only be removed by Community action. Therefore, if free­
dom of movement was to be achieved for lawyers, a Directive
was necessary to achieve it. For a long time, it was argued
that the activities of the organised legal profession occa­
sionally involved the exercise of 'official authority' and, con­
sequently, that the legal profession as a whole was excluded
fromthe operation of Chapters 2 and 3 by Articles 55 and 66.
(That is a gross over-simplification of the argument but it is
sufficient to explain the point.)

Eventually, in 1969, the Commission produced a .draft
Directive limited to 'certain activities oflawyers'. These were
'(1) providing legal advice, and (2) arguing a case without
restriction before the courts, access to the documents in a
case, visits to the prisoner and presence at the preparatory
inquiry' . Again, the English text fails to convey the true sense
ofwhat was proposed. In effect, the draft Directive proposed
to liberalise the traditional activities of the French avocat or
his equivalent in other countries. The words used were
specifically related to Continental procedures and to rights
which, under those procedures, are essential to the guarantee
of a fair trial.

The 1969 draft also provided· that th,e incoming lawyer
must obey the professional rules of the host country and be
subject to the discipline of the professional authorities in that
country, while remaining subject to the rules and discipline
ofhis country of origin. (This proposed arrangement came to
be known, briefly if pompously, as 'double deontology and
double discipline'.)

This draft ~as considered by the European Parliament in
1972and various proposals for amendment were made. In
essence,however, the Directive was unchanged when Britain
entered the Community in 1973. The Commission, which
had other professions to deal with, was anxious to make
progress and lengthy negotiations began. Th~se negotiations
appear to have become bogged down on two main points: (a)
the 'Article 55 argument' which was still alive, and (b) the
appalling difficulty of translating legal terminology' which
fitted the legal systems of the Six into terms which would
make sense in the context of completely different systems.

The Gordian knot,was ~ut by the judgment of the. Euro­
pean Court in Reyners v The Belgian State (Case 2/74, 21
June 1974). Reyners was a Dutch national who had acquired
all the professional qualifications necessary for admission to
the Belgian Bar except Belgian nationality, which was a
required condition under a Belgian law of 1967. He was
refused admission to the Bar solely on this ground. It was
argued, first, that Article 55 applied to the profession of
avocat and that a restriction of nationality was therefore
legitimate; and second, that in any event Reyners could not
found on Article 52 because no Directive had been made to
bring it into effect. The Court held that Article 52 had
become 'directly applicable' at the end of the transitional
period and that Article 55 did not apply. The decision on
Article 55 was of immediate importance for the progress of
the lawyers' Directive. The decision on Article 52 was, and
is, of infinitely greater importance in the long term.

Article 52 provides: 'Within the framework of the pro­
visions set out below, restrictions on the freedom of estab­
lishment of nationals of a member state in the territory of another
member state shall be abolished by progressive stages in the
course of the transitional period.' The effect of the Reyners
judgment, shortly put, is that the words at the beginning and
end of the sentence no longer matter, and only the words in
italicsapply. No further action is necessary to create freedom
of establishment; the right of establishment exists by virtue

of the Treaty itself and can be invoked by any individual who
is denied that right by reason of his nationality provided of
course that he is a national of a member state.

So far as Article 55 was concerned, the Court restricted its
application to 'those activities which in themselves involve a
direct and specific connection with the exercise of official
authority' and went on to say: 'It is not possible to give this
description, in the context of a profession such as that of
avocat, to activities such as consultation and legal assistance
or the representation and defence of parties in-court, even if
the performance of these activities is compulsory or there is a
legal monopoly in respect of it.'

The decision in Reyners was swiftly followed by another
decision dealing with the provision of services-Van
Binsbergen v Bedrijfsvereniging voor de Metaalnijverheid
(Case 33/74, 3 December 1974). Van Binsbergen was
involved in proceedings before a Dutch court, whose rules
required parties to be represented by persons established in
the Netherlands. He chose to be represented by Kortmann, a
Dutchman established in the Netherlands. In the course of
the proceedings, Kortmann went to live in Belgium and the
Dutch court said that he was no longer qualified to represent
Van Binsbergen. The European Court held that Article 59
(like Article 52) had become directly applicable and could be
relied upon as an objection to 'any discrimination against a
person providing a service by reason of his nationality or of
the fact that he resides in a member state other than that in
which the service is to be provided'.

It had been argued that some restrictions upon who may
represent parties before the courts are legitimate and, in
particular, that it is legitimate to require residence within the
jurisdiction of the court. The European Court said that such
restrictions are legitimate provided that they are 'objectively
justified by the need to ensure observance of professional
rules of conduct connected, in particular, with the adminis­
tration of justice and with respect for professional ethics'.
Every restriction must be judged on its merits according to an
objective to and must not have the effect of discriminating hst
against those who are nationals of, or resident in, another
member state.

In the light of these two decisions, the Commission with­
drew the 1969 draft Directive and started again on a different
basis. The Court had said that a Directive was not necessary
to create freedom of establishment or freedom to provide
services but might be necessary to 'facilitate' the exercise of
those freedoms. Stages (1) and (2) of the process of liberali­
sation have been achieved and Directives are now only neces­
sary for stages (3) and (4)-co-ordination, and mutual re­
cognition of diplomas ....

The new Directive dated 9th April 1975followed a scheme
which, in outline, remains the same in the final text of 22nd
March 1977. First, it is stated to what activities the Directive
applies. There is then a list, country by country, of the types
oflawyer to whom the Directive applies-Avocat, Rechtsim­
waIt and so on. Member states are then required to recognise
the right of those lawyers to pursue the activities to which the
Directive applies. Thereafter, provision is made for them to
be subject, when pursuing those activites, to the laws and
professional rules of the host country, with special provisions
as between the United Kingdom and Ireland. Additional
provisions are made with respect to court work, and machin­
ery is laid down for complaints of unprofessional conduct.

The text of April 1975 raised a number of problems:
(1) The description of the activities to which the Direc­

tive applied was borrowed direct from the judgment in the
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