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The sun is by 
far our 
greatest 
reserve: the 
amount of 
sunlight 
hitting the 
entire earth 
for 1 hour 
would 
provide 
enough to 
meet world 
energy use for 
1 year. 
 
*Photovoltaic 
(PV)  
*Solar thermal  
*Passive solar 
heating 
 

Renewable Energy Reader Figure 2.1 permission given by Perez  & Perez,  A fundamental look at the energy 
reserves of the planet, illustration in International Energy Agency SHC Solar Update 2-3 (Vol. 50, 2009) 





Solar Energy Installed Capacity (2009) 
– Select Countries 

Source: National Renewable Energy Lab., 2009 Renewable Energy Databook (2010) 
http://www.nrel.gov/analysis/pdfs/51680.pdf 



U.S. PV Power Sales Price 



States Leading Solar Energy Development (2009) 

PV Cumulative  
Capacity (2010) 
CA 1022 
NJ 260 
CO 121 
AZ 110 
NV 105 
FL 73 
NY 56 
PA 55 
HI 45 
NM 43 
 
IREC  U.S. 
Solar Market 
Trends 2010 
(June 2011) 

National Renewable Energy Lab, 2009 Renewable Energy Databook 72 (August 2010) 



Solar Leasing 
Some of the first companies to use the leasing model began around 
2007.  The companies not only install the panels, but also own, insure, 
and maintain them.   
 
Purchasers do not need to pay high upfront costs of a cash purchase, 
and under the leases, they pay a low monthly rate, fixing their energy 
costs for periods up to 20 years. 
 
In California, 3rd-party-owned solar (via solar leasing) grew 67% in the 
Q3 of 2011 in comparison to 17% growth for cash purchases, bringing 
it to 59% of CA’s residential installations during Q3. 
 
CO also has shifted: first half of 2010, 60% customer owned;  first half 
of 2011, 54% of the 5,851 kW installed on CO homes were leased. 
 
Some leading companies include SunRun,  Brightgrid (partnering with 
Sanyo & CentroSolar), Sungevity (partnering with Lowe’s), SolarCity. 
 



The forecast looks sunny,  
so what is the problem? 

Protecting the source of fuel 
OR 

 
ACCESS TO THE SUN 



The Problem: Under most U.S. common law, 
ownership of land extends directly up and 
down from surface property lines= 
“ad coelum” doctrine. 



Solar Skyspace – Plan & 
Isometric Views  
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The problem under “ad coelum” is that you have no 
protection against the southern neighbor’s blocking 
your solar access with subsequent development of 
Solar Skyspace B. 

Sun angle at winter solstice 



Story A—ACE Solar 
Utility Scale Solar Power 

NREL photo of Sun Edison plant,  Alamosa, Colorado  
http://www.nrel.gov/data/pix/collections_alamosa_pv_plant.html 
 

http://www.nrel.gov/data/pix/collections_alamosa_pv_plant.html


Fuel for nuclear power is given away by U.S. 
government—parties can stake claims under 1872 
Mining Law, then have absolute right to remove it. 
 

Severed mineral rights—no 
permission needed from 
surface owner. 



Fuel for coal fired power plants is supplied by U.S. 
government—parties can  lease from government, 
then have absolute right to remove it. 
 

Severed mineral rights—no 
permission needed from 
surface owner. 



Fuel for oil or gas fired plants is supplied by U.S. 
government—parties can  lease from government, 
then have absolute right to remove it. 
 

Severed mineral rights—no 
permission needed from 
surface owner. 

Under “rule of capture” you can 
take the resource from 
neighboring properties—first to 
use it gets to keep it. 



Fuel for solar powered plants not given away.  
Developer would need to purchase rights to surface 
where the plant is built as well as rights to south to 
protect solar access.    
 

Purchase property or 
permission needed 
from surface owner. 

Purchase property or 
permission needed 
from surface owner to 
the south. 
 



Story B—Betty’s Bulk Plane 
 Solar bulk plane protections for full 
passive solar, active solar, & gardening 
(ground floor & full 1-story rooftop). 

 

 

 

Graphic from Rich 
Heinemeyer 



Many cities 
enacted solar 
protections 

that they then 
changed. E.g., 

Denver’s 
protection of 
Solar Access 

has been 
decreasing 
since 2003. 

Betty installed solar panels in 1990 when 
her city had bulk plane protection. 

Betty’s panels were shaded when her city changed its bulk plane protections. 



Story C—California’s Solar Shade Act 



California Solar Shade Control Act defined as public nuisance 
any tree or shrub that shades more than 10% of a solar 
panel.  
 
Taller maturing trees need much more setback to avoid 
negatively impacting lots to the north.  (A tree that matures 
at 20 feet should be set back 40 feet from the property line, 
& a tree that matures at 50 feet will need at least an 80-foot 
setback. Many urban lots are only 50 feet wide in the N-S 
axis.) 
 



In 2008, a public prosecutor brought the first 
CA action against individuals who were 
convicted for violating the law because they 
blocked a neighbor’s solar panels by growing 
endangered redwood trees.  



CA legislature change the statute from a public to 
a private nuisance remedy. Now, not cost effective 
for solar host to bring a lawsuit to enforce solar 
rights.  



The Law Evolves: 
A Quick History of Solar Access 

• Ancient civilizations recognized the significance of solar 
access not just for aesthetics but for both heat and 
light.  E.g., passive solar rights were protected by the 
Greeks through rigid land planning schemes from as early 
as the 5th century B.C.E. 

 

 

 

 

 

 
 
Photo by National Park Service/Flint Boardman 
http://www.nps.gov/meve/photosmultimedia/cultural_sites.htm 
 
 

The Anasazi 
appreciated 
the 
importance of 
solar access 
in 550 to 
1300 A.D.  
E.g., Cliff 
Palace, Mesa 
Verde 
National 
Park.  
 

http://www.nps.gov/meve/photosmultimedia/cultural_sites.htm


 Ancient Lights:  
 In England, the Prescriptive Act of 
1832 created a statutory prescription 
for access and use of light that was 
absolute & indefeasible (worked much 
like adverse possession).   

Natural Rights:  
The common law recognized that 
property owners have the right to 
enjoy their property in its natural 
condition, including access to 
sunlight. 
 
 



 In some countries, solar access is protected:  

 For example, under the Dutch building codes, the principal 
façade of houses must receive 3 hours of direct sunlight 
between the vernal point and autumnal points of the 
equinox. (MVRDV. FARMAX: Excursions on Density, 206, 010 
Publishers. Rotterdam, the Netherlands, 2006. ISBN 90-6450-
587). 

 

 BUT in the United States of America: 

 Solar access laws are usually “voluntary,” meaning that a host 
property owner cannot require the southern neighbor to 
agree to a solar easement. 

 A Comprehensive Review of Solar Access Law in the United States by Colleen 

McCann Kettles 

• http://www.solarabcs.org/about/publications/reports/solar-access/index.html 

  

http://www.solarabcs.org/about/publications/reports/solar-access/index.html
http://www.solarabcs.org/about/publications/reports/solar-access/index.html
http://www.solarabcs.org/about/publications/reports/solar-access/index.html


Solar –Legislation  
(11/2010) http://www.ncsl.org/?tabid=21639 

 
 

• In 2010  915 solar bills introduced in 45 states. 

• In 2010  144 solar bills enacted in 39 states. 

• Arizona = Income tax credits for R & D. 

• Delaware and Louisiana = Statewide limitations on 
restrictive covenants against residential ground-
mounted solar energy systems. 

• Hawaii =Legislation requiring solar water heater 
systems in the construction of new single-family 
dwellings. 

• Colorado= Creation of “community solar gardens.” 

http://www.ncsl.org/?tabid=21639


Renewable Energy Reader Figure 2.8—Spectrum of  
Legal Strategies for Promoting Solar Access 

Strongest Protections  

- Bulk plane protections  up to full 
solar skyspace. 
-Restrictions on vegetation. 
-Protection of solar skyspace through 
(1) zoning or (2) permit systems that 
establish affirmative right to access 
(burden on southern property to 
compensate if seeking change of 
status quo once panels are installed). 
 

“Cheerleading” 

Middle Ground 

-Grant the right to create 
easements. 
-Grant exceptions to 
limiting provisions (e.g. 
accessory structure limits, 
historic district 
regulations). 
-Prohibit solar 
restrictions. 
 

-Some rights, but 
burden on host 
property, i.e., Iowa 
statute gives host right 
to force easement on 
southern neighbor, but 
host must initiate the 
action and compensate 
neighbor. 



To solve our problem,  
the United States needs: 
 
*federal or state legislation  
 
*that provides  
compensation for  
or protection for  
public & private 
investment  
 
*against 
future solar  
“shade 
pollution”  
from trees  
or new 
construction. 
  



The sun is a critical resource for 
fueling solar energy sources.   
 
We need to make sure our legal 
systems recognize and value its role. 

Renewable Energy Reader Figure 2.1 permission given by Perez  & Perez,  A fundamental look at the energy 
reserves of the planet, illustration in International Energy Agency SHC Solar Update 2-3 (Vol. 50, 2009) 


