ORIGINALISM’S RACE PROBLEM

JAMAL GREENE'

I was surprised to learn recently, from Ron Chernow’s illuminating
biography, that George Washington’s teeth might have been pulled from
the mouths of his slaves.' I suppose I should not have been surprised. I
certainly knew that Washington kept slaves. I even knew that he was
capable of uncommon barbarity with respect to his slaves, forcing them,
for example, to clear swamps in the bitterest of winter chill.” But even as
a relatively sophisticated consumer of American legal and political his-
tory, I have been partly captured by the romantic myth around Washing-
ton. He paid for the teeth, it seems,” but the fact that he bought them
from someone from whom he was extracting free labor on pain of lash
(or worse) cannot help but lower Washington another notch in my
imagination.

I recount this inner intellectual conflict as an entrée into a question
that I have been puzzling with for some time, and that this brief essay
can better identify than resolve. The question is whether, and if so to
what degree, a tension exists between African-American identity and
originalism. I do not mean to ask whether it is possible for someone who
identifies as African-American to hold originalist views about constitu-
tional interpretation. It is of course possible, as Justice Thomas might
attest.” I also do not mean to ask whether someone who identifies as Af-
rican-American should be an originalist. I reject the illiberal notion that
my own views should have much to say about the relationship between
another’s race and her political or intellectual commitments. The ques-
tion, rather, is whether African-Americans have especially good reason
to reject originalism, such that selling African-Americans on originalism
carries, and reasonably should carry, an unusually high burden of persua-
sion.

I suspect that for many this sounds like an easy question, but I doubt
that everyone who thinks it is easy agrees on the answer. On one hand, if
we believe that we can identify interpretive methodologies with constitu-
tional outcomes, and if we believe that originalism in particular is identi-
fied with outcomes that African-Americans tend not to support, then we
have a simple explanation for why many African-Americans might not
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have warm feelings toward originalism. This explanation, though, is con-
tingent on a set of assumptions about African-American political views
and about the actual or perceived substantive outcomes originalism en-
tails. Those assumptions might go some way toward explaining why so
few African-Americans in fact identify as originalists,” but it does not
answer the more fundamental question of whether the methodology itself
is or is not, for lack of a better term, racially sensitive.

One potential answer, in the negative, relies on a version of what is
often called the “dead hand”® argument, and it feels especially urgent
when it comes to matters of race. A familiar formulation goes something
like this: Accepting the authority of the original understanding of the
Constitution requires one to accept that the ratifying process has signifi-
cant democratic purchase.” The reason we do not accept the constitutions
of France or Zimbabwe or Utah as binding the rest of us is that those
constitutions were enacted through processes in which we had no say.
The Constitution of 1787 was submitted to ratifying conventions in-
tended to be representative of relevant members of the population, but, as
we all know, those conventions were not in fact representative. Voting
for delegates to the state conventions largely excluded women, Indians,
blacks, and those who did not own property.® The Constitution is as to
those marginalized persons as the Zimbabwe Constitution is to the rest of
us, and so its authority must follow not from its democratic pedigree but
from some other, more inclusive account.’

If we accept that argument, it applies not only to racial minorities
but also to women and even, perhaps, to many poor people. But the spe-
cial urgency on issues of race derives from the institution of slavery and
its associated badges and incidents. It is not just that people of African
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descent were not represented at Philadelphia or at the state ratifying con-
ventions, but that the Constitution that emerged from those conventions
preserved and protected both slavery itself and slavery’s institutional
infrastructure. Start with the three-fifths clause, which counted slaves as
three-fifths of a person for purposes of representation and direct taxa-
tion."” Slaves obviously could not vote in southern states, and so bringing
slaves into a state would increase a state’s congressional representation
without giving blacks any additional political power. This is a bad incen-
tive."" The three-fifths compromise also affected the Electoral College,
since a state’s number of electors is based on its congressional represen-
tation. It is no coincidence that all but two elected Presidents before Lin-
coln—the exceptions being one-termers John Adams and John Quincy
Adams—were slaveholders or expressed deep and open sympathy with
slaveholding interests.'

The Constitution included two other direct accommodations for
slavery: the Fugitive Slave Clause, which required states to return any
escaped slaves and which, as interpreted by the Supreme Court, pre-
vented states from affording due process to their black citizens who were
accused of being fugitive slaves;’ and the importation clause, which
prevented Congress from withdrawing from the international slave trade
prior to 1808." The importation clause was one of only three expressly
unamendable provisions in the 1787 Constitution, along with the prohibi-
tion on disproportionate capitation taxes (designed to prevent arbitrary
taxation of slaves) and equal state suffrage in the U.S. Senate."” All three
were concessions to states’ rights, the constitutional terms through which
much of the nation’s institutionalized racism has been defended.

There are answers to this charge. The most persuasive is the sim-
plest: slavery was abolished by the Thirteenth Amendment, and the Con-
stitution’s most obvious slavery-protecting provisions have been excised.
The process of constitutional design was unrepresentative along racial
lines in 1787, but the Constitution that emerged from that process has
been amended so as to be more inclusive. The Fourteenth Amendment
was drafted expressly to guarantee civil equality, and six of the last thir-
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teen constitutional amendments have related to voting rights, with every
one of them expanding the franchise.'® Correctly practiced, originalism
fixes on the whole Constitution, as amended, and it is to that Constitution
we should look in assessing originalism’s democratic provenance.'’

More generally, to the extent the dead hand problem as I have ar-
ticulated it is a problem, it is not a “race” problem. The challenge to the
democratic representativeness of the Philadelphia Convention and the
state ratifying conventions is one we all share, regardless of race. It is
indeed the central challenge of constitutionalism more generally: How
can any political document retain democratic authority across successive
generations? Many able scholars have offered answers to that question,
but the important point here is that it looms so large that it overwhelms
considerations of the representativeness of the founders along racial
lines. Put another way, all successful strategies for overcoming the prob-
lem of intertemporal constitutional authority accommodate the problem
of racial representation at the founding. If originalism can surmount the
intertemporal hurdle, as many believe it can, whatever remaining defects
it might have as a mode of constitutional interpretation would not derive
from the fact that the constitutional conventions were not racially inclu-
sive.

This response might be adequate to one especially narrow version
of the dead hand argument, but for at least two reasons it is not adequate
to my original question. First, the most persuasive originalist response to
the problem of intertemporal authority raises additional, less easily dis-
missed race-related complications. One common originalist answer to the
problem seeks to identify some way in which current generations have
consented to constitutional provisions that justifies preserving the origi-
nal understandings of those provisions.'® For reasons I have elaborated
elsewhere, consent is not a persuasive justification for relying on original
understanding to answer current constitutional questions, not least be-
cause few Americans have a defensible understanding of what original-
ism would entail for constitutional law in practice.'’ A better, more inter-
esting originalist response to the intertemporal problem is to argue that
the authority of the ratifying generation derives from its normative conti-
nuity with our own. On this argument, we are a complicated, multifac-
eted “people” constituted across time and in constant search of our better
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selves.”” The originalist claim is that we locate our true values by looking
backward rather than laterally or forward. On this account, originalism is
best defended as a persuasive form of ethical argument; it is a normative
account of national identity.'

So understood, the divide between originalists and living constitu-
tionalists is between those who believe we are at our best when we are
who we have been and those who believe we are at our best when we are
who we might become. Jack Balkin has expressed this divide through the
competing aspirational narratives of constitutional “restoration” and con-
stitutional “redemption.”” For Balkin, originalism may accommodate
both narratives—one might faithfully work out the meaning of broad
constitutional text either by fixing it in the past or by reimagining it in
the service of subsequent social and political agendas™—but for most
everyone else, originalism is centrally committed to and indeed fixated
on a narrative of restoration. As Justice Scalia has written, the purpose of
constitutionalism from an originalist perspective is to “obstruct moder-
nity,” and to prevent current majorities from diluting or altering the val-
ues of the past.”* On this understanding, the potential for a race problem
becomes more transparent. For me, as an African-American, a narrative
of restoration is deeply alienating; what America has been is hostile to
my personhood and denies my membership in its political community.
The only way I can call this Constitution my own is to view it through a
lens of redemption, the lens that originalism rejects.

Accounts of the authority of original understanding that do not rely
on a narrative of restoration might avoid this problem, but few can avoid
a second, related but more trenchant race-based critique. Originalism
need not in theory, but in practice almost always assumes that the mean-
ing of any particular constitutional provision is fixed at some historical
moment.” Indeed, I would argue that its claim as to the determinacy of
constitutional meaning is the single most consistent distinguishing fea-
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ture of originalism, whose definition can otherwise be elusive.”® Insisting
that the meaning of the Constitution is fixed is an especially unsympa-
thetic response to the challenge Robert Cover posed nearly three decades
ago in his essay Nomos and Narrative.”” Cover criticized hyper-positivist
modes of interpretation as being, in his term, “jurispathic.”*® On this
conception the judge who understands herself to be promulgating the
uniquely correct application of a legal norm is engaged in an act of vio-
lence, insofar as she is destroying the alternative conceptions advanced
by dissenting normative communities.”” Cover urged instead that judges
“stop circumscribing the nomos” and recognize the possibility of plural-
ity within legal interpretation.*

African-Americans constitute a nomic (not to say monophonic)
community, if not generally, then around particular constitutional issues
likely to affect them. The role of the jurispathic judge in a case implicat-
ing our nomos is either to adopt it or to suppress it in favor of a compet-
ing one. This binary is not one any minority community likely wishes to
face, but it is especially daunting for one whose relative discreteness and
insularity leads and has historically led it both to be excluded from and to
resist normative assimilation. A jurispathic approach to legal interpreta-
tion wishes to deny that unassimilated norms hold legitimate claims to
legal authority. Yet, the possibility of indeterminacy, of plurality, within
law is precisely the mischief for which originalism is often promoted as
an especially effective remedy.’' Originalism treats nomoi that diverge
from the one blessed by the originalist judge as a scourge that it is the
function of law to eradicate.

Constitutional methodology translates, between word and deed,
hope and reality, authority and violence. To choose a methodology is to
choose the connective tissue between Constitution and subject. It is to
adopt a narrative that enables a people not merely to submit to the state
but to experience the Constitution as theirs. For that choice to be right, it
needs to feel right; it must resonate with how one in fact experiences
one’s relationship with the nation and its commitments. A racially-
sensitive constitutionalism must always, therefore, hold out the possibil-
ity of legitimate dissent from history. Originalism denies that possibility,
and so for me, as I suspect for many African-Americans, it speaks in a
foreign tongue.
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