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STATE OF NEW I'OM 
OFFICE OF THE ATTORNEY GENERAL 

DAVID A. MhW.OWITZ 
Spccial D~DII~Y Attornw Gcncnl 

fur Investor Rotation 

Georae S. Cmellos, Esq. 
U. S. Scci~ritics and Exchange Commission 
New Y a k  Rcgional Ofice 
Tl~rcr: Wvrlrl Firutrlcial Ccri~cr, Suite 400 
New Yt.,~,k., N c w  Yurk 102S1-1022 

Uear George. 

I write in response to your office's rcquc~t. madc on Friday. for copies of transcripts of 
smom testimony of five rndividuds taken by thc Ncw York Attorncy Gcneral's officc in 
connection wirh its investigation of the Bmk of Amer~ca/Merrill Lynch mcrgcr. Spccifically. 
you requested copies of sworn testimony provided by: (1)  I jrnothy Mayopolous. (2) Jcffrcy 
Brown, (3) Ven Kocaj , (4) Thomas Graham, and ( 5  ) h v l d  Moser. As a prelirninnry matter. I 
cnri curlfirm that rhe Anorney General's Office is in fact in possession of sworn testunony. In 
wrr l r  iruL111ccs r r i m  U1.m one day's wonh of resrimony, fiom each of rhe five indlviduab. 

Our review r~itl~c ~rnrucripl &the hearing held before Judge Rakoff Iasr Monday lends us 
to beIicvc thc Cout was aski~~g LJI. all cvi~lenot: contained in the record before the parties before 
the Court, not dl cvidcilcc that uiay txisl i r ~  rcln~rd invrstigarions. "I'd like to see, in effect, both 
s~des or whntcvcr -- thcrc may bc more than mvn sidcs -- wl\;~rnvctr w c ~ c  the relevant portions of 
the record betore-rhc partics k." (Tr. at 22) (emphasis adlier.1). A s  yu11 h w w ,  these transcripts 
were not previously comidcrcd by your office in consttnlctin~ its i~~vestiyatiuri, liiit(atio11, or 
proposed settlement. In fact, you arc aware, this Officc cnndiirteil a scytrrtiic invastiyation 
from the SEC. Wenote that the Commission may have inadvcrtcntly conf~scrl this iss~~er mhrn it 
stated "I don't think we have wy doubt that wc'vc ncccsscd the smnc pl.oof. tlie same wi~r~csscs, 
rhe snmc documents as h e  New York Attorney General." (l'r. at 7.1 

We: nore that rhe testimony from rhe five witnesses requested only rcprcscnts a sub-set of 
thc cvidcnse I . ~ ~ C ? V A I I I  IV the questions posed by Judge Rakoff. Moreover, we note that in 
addition to thc cxtclirive record r~lanhnled by our Office ro date, we are entitled to and intcnd to 
tnkc cxtcnsive pre-trial discnwry. A( h i s  lirnc, we are concerned abour the impact partial 
disclosure could have on our litigatioll a1 a lirrlc when the paf es in oiu contested proceeding 
have yet to rcspond to  thc complaiitt or ncgotialt. a u~r~fit lenli~l iry order. We are also concerned 
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about thc gossiblc impact disclosure of thcs  materials could have on our ongoing investigations 
of othcr ~ n d ~ v ~ d u a l s .  Accordingly, wc cannot in a manner consistent with our prosecutorial 
obllgntlons turn ovcr plcccmcnl m~dcncc at th~s timc. 

[ can be reached at (2  12) 1 16 -8 198 if you have any addtion01 questions. 

David A. Markowitz 

cc. Tl~c Hol~olablt: Jal 3. RAofT 
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