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ANDEEW M, CUOMO STATE OF NEW YORK ‘_ D{WID A MARKOWITZ
Attomvy General OFFICE OF THE ATTORNEY GENERAL Swpceial Deputy Attorney General

for Investor Protection

February 16, 2010

VIA ELECTRONIC MAIL

George S. Canellos, Esq.

U. S. Sceurities and Exchange Cormission
New Yurk Repional Office

Thiee World Finunclal Center, Suite 400
New Yok, New York 10281-1022

., Nos. 09-cv-6829 & 10-cv-0215 (ISR

Dear George.

I write in response to your office’s request. madc on Friday, for copies of transcripts of
gwom testimony of five individuals taken by thc New York Attorncy General’s officc in
connaction with its investigation of the Bank of America’Merrill Lynch merger. Specifically,
you requested copies of sworn testimony provided by: (1) Llimothy Mayopolous, (2) Jeffrey
Brown, (3) Ven Kocaj, (4) Thomas Graham, and (5) David Moser. As a preliminary matter,
can confirm that the Arnorney General's Office is in fact in possession of swom testimony, in
some instances more than one day’s worth of testimony, from each of the five individuals.

Owr review of the (ranseripl of the hearing held before Judge Rakoff last Monday leads us
to believe the Cowt was asking (ur all evidence contained in the record before the parties before
the Court, not all evidence that may exist in related investigarions. “I'd like 1o see, in effect, both
sides or whatever -- there may be more than twa sides -- whatever were (he relevant portions of
the record betore the partics here.” (Tr. at 22) (emphasis added). As you know, these transcripts
were not previously considcred by your office in constiicting its investigation, litigation, or
proposed settlement. [n fact, as you arc aware, this Office conducted a sepuratc investigation
from the SEC. We note that the Commission may have inadvertently confused this issug when it
stated I don’t think we have any doubt that we've acccessed the same proof, the same wilnzsses,
the same documents as the New York Attorney General.” (1r. at 7.)

We nore that the testimony from the five witnesses requested only represents a sub-set of
the evidence refevant 1o the questions posed by Judge Rakoff. Moreover, we note that in
addition 1o the extensive record marshaled by our Office 1o date, we are entitled to and intend to
take cxtensive pre-trial discovery. A lhis lime, we are concermed about the impact partial
disclosurc could have on our litigation at a tirne when the parties in our contested proceeding
have yet to reapond to the complaint ar negotiale a vconfideniiality order. We are also concerned
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about the possible impact disclosurc of these materials could have on our ongoing investigations
of other individuals. Accordingly, we cannot in 2 manner consistent with our prosecutonal
obligations turn over piceemeal cvidenee at this time.

[ can be reached at (212) 116-8198 if you have any additional questions.
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