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Plaintiffs-Appellants submit this reply brief1 in response to the separate 

briefs filed by Defendants-Appellees NAB and Cicutto (“NAB Defendants”); 

HomeSide; and Harris, Race, and Wilson (“Individual Florida Defendants” and, 

collectively with HomeSide, the “HomeSide Defendants”); and by several 

prospective amici curiae. 

PRELIMINARY STATEMENT 

Defendants’ briefs on appeal are almost comic in their attempt to cast this 

case as being entirely centered on Australia.  The issue on this appeal is whether 

the shareholders of a bank concededly located in Australia, injured by a continuous 

and long-lasting accounting fraud perpetrated by the bank’s Florida subsidiary, 

formulated in Florida and performed in Florida, causing a material and significant 

overstatement of the bank’s earnings, can bring suit under the antifraud provisions 

of the United States securities laws.  Personal jurisdiction over the Defendants – 

whether Australian or American – is not at issue; they are all subject to the District 

Court’s jurisdiction.  The issue is whether United States law applies to a fraud that 

was formulated and performed in the United States. 

In their appellate briefs, Defendants all make much of the circumstance that 

the last act necessary to complete the fraud – the misstatement of NAB’s financial 
                                           

1 All terms defined in the Brief and Special Appendix for Plaintiffs-Appellants 
(“Plaintiffs’ Brief”; “Pl. Br.”) shall be used herein as so defined. 
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position in both public statements by bank management and financial statements 

filed with Australian authorities (and then also filed with United States authorities) 

– occurred in Australia.  Because of this, they argue, the “fraud” occurred in 

Australia, and everything that happened in Florida was mere preparation.  In fact, 

however, the fraud occurred in Florida – the misstatements made in Australia 

merely repeated and transmitted false information created in the United States.  

Defendants’ argument is that if you commit a fraud in Florida, and then lie about 

your conduct in Australia, you are beyond the reach of the United States securities 

laws.  That is not, and should not be, the law.2  

                                           
2 The NAB Defendants cite the Supreme Court’s recent decision in Tellabs, 

Inc. v. Makor Issues & Rights, Ltd., 127 S. Ct. 2499 (2007) (Brief For Defendants-
Appellees National Australia Bank Limited and Frank Cicutto (“NAB Br.”) at 18-
19), concerning the standard for pleading scienter.  As Defendants acknowledge, 
that issue was not reached by the District Court and should be addressed by the 
District Court on remand before any consideration by this Court (see infra at 6 
n.4).  In any event, Tellabs ruled that a complaint will survive so long as “a 
reasonable person would deem the inference of scienter cogent and at least as 
compelling as any opposing inference one could draw from the facts alleged.”  Id. 
at 2509.  The inference of scienter here is at the very least as compelling as any 
opposing inference.  Indeed, the NAB Defendants quote sections of the operative 
complaint in support of their scienter argument, which they claim shows a 
nonculpable explanation for the alleged fraud.  NAB Br. at 18.  However, the 
paragraphs the NAB Defendants cite refer to Defendants’ attempted cover-up.  
The subsequent paragraphs of the Complaint, under the heading “The True 
Reasons For The HomeSide/NAB Debacle”, set forth the fraud and Defendants’ 
scienter, including the intentional manipulation of PSA rates and the resulting 
accounting fraud.  (A. 101-08) 
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Indeed, the opposition briefs submitted by Defendants and amici curiae are 

most notable for what they fail to address: the scope and the extent of the securities 

fraud at HomeSide. 

Not one Defendant or amicus addresses the Certification of Bela Borg 

Brenner (A. 1425) and the Affidavit of Robert W. Berliner, CPA (A. 1418), which 

Plaintiffs submitted in opposition to Defendants’ motion to dismiss.  Brenner, an 

expert in the mortgage-backed securities industry, analyzed HomeSide’s internal 

prepayment speeds and rates that counsel obtained from a confidential HomeSide 

witness, and concluded, among other things, that: 

(c) The process by which NAB chose its 
prepayment speeds to value its mortgage portfolio was an 
extreme departure from industry standards, could not 
have happened by chance or even gross sloppiness and 
was pervasive in the period reviewed.  In my opinion 
given the pervasiveness and the size of the differences 
from the Bloomberg published rate and other reported 
sources, I infer that this conduct constituted a conscious 
effort to misrepresent the value of the [Mortgage 
Servicing Rights]. 

(A. 1425-26) 

Berliner, a certified public accountant and certified fraud examiner, analyzed 

HomeSide’s actions, all of which occurred in Florida, and explained how those 

actions violated GAAP, and how HomeSide’s resulting financials, which were 

reported by its parent NAB, were false and misleading.  (A. 1418-21) 
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Defendants and amici, other than the NAB Defendants, ignore the fact that 

NAB, when it acquired HomeSide in February 1998, installed one of its Australian 

officers and/or employees, Dave Thompson, at HomeSide.  Thompson, who 

relocated to Florida from Australia, continued in this position at HomeSide during 

the relevant time period and acted as the interface between HomeSide and NAB.  

Thompson’s position at HomeSide provided him with full access to and knowledge 

of the accounting fraud at HomeSide.  Thus, Thompson, who had virtually daily 

contact with NAB, constitutes another link by which NAB was apprised of, 

monitored and controlled the business operations at HomeSide, and permitted the 

fraudulent activity to continue.  (A. 1484) 

Not one Defendant or amicus addresses the fact that the accounting fraud 

resulted in a restatement and a writedown of A$3.5 billion of the carrying value of 

HomeSide’s operations.3  (See A. 94-95) 

Not one Defendant or amicus addresses the fact that HomeSide employees 

specifically notified NAB that HomeSide was engaged in accounting fraud, but 

NAB did not respond and, took no action.  (A. 107-08)  In July 2000, HomeSide 

                                           
3 The Washington Legal Foundation, in its amicus brief (at 7 and 14), goes the 

furthest in downplaying the massive restatement and accounting fraud that 
occurred here when it describes it as “happenstance that the alleged 
misinformation originated in the United States . . . .” (emphasis added). 
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employees sent a letter to Cicutto, members of NAB’s risk management group in 

Melbourne, and KPMG, the bank’s outside auditor.  (Id.)  The letter did not simply 

say that there was “fraud” taking place at HomeSide; rather, the letter detailed the 

specific processes the Individual Florida Defendants and others were using to 

manipulate the prepayment and discount rate assumptions HomeSide used to value 

its MSR, the business’s most significant asset.  (Id.)  In addition, the whistle-

blowing employees directed Cicutto, NAB’s risk management team, and KPMG to 

specific electronic files that contained data which confirmed and documented the 

fraudulent scheme.  (Id.)  Thus, for more than 13 months prior to NAB’s disclosure 

that it would write off A$3.5 billion due to problems at HomeSide, NAB and 

Cicutto had direct knowledge of the fraud that was used to make HomeSide’s and 

NAB’s financial situations appear significantly better than they actually were.  

(A. 108)  

Not one Defendant or amicus addresses the District Court’s finding that “the 

instant case presents a close call . . . ” (SPA. 18), and that the “instant case can 

fairly be said to fall somewhere in between Bersch [v. Drexel Firestone, Inc., 519 

F.2d 974 (2d Cir. 1975),] (upon which Defendants rely) and [S.E.C. v.] Berger [, 

322 F.3d 187 (2d Cir. 2003),] (upon which Plaintiffs rely).”  (SPA. 16).  However, 

as set forth below, the District Court’s ruling, and Defendants’ briefs, ignore the 
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salient fact that the entire accounting fraud at issue occurred in Florida.  The 

holding of Berger and other precedent of this Court, as set forth below, mandate 

reversal of the District Court’s opinion. 

ARGUMENT 

POINT  I 
 

THE DISTRICT COURT HAD SUBJECT MATTER JURISDICTION 
BECAUSE THE FEDERAL SECURITIES LAWS APPLY WHERE, 
AS HERE, THE FRAUD OCCURRED IN THE UNITED STATES 

The issue on this appeal is whether the antifraud provisions of the United 

States securities laws apply to the conduct alleged in Plaintiffs’ claims:  whether 

Congress can be deemed to have intended the federal securities laws to apply to a 

fraud perpetrated in the United States that caused investors to be defrauded into 

purchasing securities within and outside the United States.4 

                                           
4  The HomeSide Defendants devote substantial time to arguing whether 

Plaintiffs have in fact alleged a Rule 10b-5 claim against them.  See Brief For 
Defendants-Appellees Hugh Harris, Kevin Race and W. Blake Wilson (“Ind. Fl. 
Defs. Br.”) at 12-18.  The District Court did not reach or even consider that issue, 
instead basing its decision entirely on its ruling that the United States securities 
laws did not apply.  Plaintiffs will not respond on appeal to the arguments 
concerning the merits of their claims, except insofar as such arguments are 
implicated by the subject matter jurisdiction issue.  Rather, should this Court 
determine that subject matter jurisdiction exists, Plaintiffs, along with HomeSide 
and the Individual Florida Defendants, request a remand so that the District Court 
can rule on the merits of Plaintiffs’ claims prior to any appellate review.  See Ind. 
Fl. Defs. Br. at 28 (“Should the Court find subject matter jurisdiction exists, 
however, it is respectfully requested that the case be remanded to the district court 
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This Court makes that determination according to a disjunctive “conduct” 

and “effects” test, the satisfaction of either branch of which will lead to 

extraterritorial application of the United States statute.  Here, the “conduct” branch 

applies.  Under the “conduct” test, United States securities antifraud provisions 

applies to foreign transactions when the United States activities were more than 

“merely preparatory” to a securities fraud committed elsewhere, and they “directly 

caused” the claimed losses.  S.E.C. v. Berger, 322 F.3d 187, 193 (2d Cir. 2003). 

A. Defendants Would Improperly Turn The “Direct Causation” 
Requirement Into A “Last Act Necessary” Test  

Defendants do not contest that the Berger “conduct” test is the applicable 

standard.  Defendants mischaracterize its meaning and application, however.  The 

way Defendants would have it, the “not merely preparatory” and the “directly 

caused” requirements impose a sort of mechanical “last act necessary” test:  if the 

last act necessary for the imposition of liability occurred outside the United States, 

they argue, then United States law does not apply, even if the essential acts of the 

fraud were perpetrated here.  But that is not – and could not be – the applicable 

standard. 

                                                                                                                                        
for ruling on the original Rule 12(b)(6) motion.…”); Brief of Defendant-Appellee 
HomeSide Lending Inc. (“HomeSide Br.”) at 3 (same). 
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Setting up a straw man, Defendants mischaracterize Plaintiffs as advocating 

a “but for” test.  Plaintiffs do not argue merely that they would not have been 

damaged “but for” the massive accounting fraud that was formulated and 

perpetrated in the United States.  Rather, they argue that the United States 

accounting fraud is the basis of their fraud claims, with the Australian financial 

statements merely repeating the false representations of financial condition that the 

American fraud effected. 

Defendants strain to reconcile their position with this Court’s decision in 

Psimenos v. E.F. Hutton & Co., Inc., 722 F.2d 1041 (2d Cir. 1983), which 

established definitively that the “directly caused” requirement focuses on where 

the fraudulent conduct occurred, not just on where the misrepresentations about 

that conduct were made.  “The conduct test does not center its inquiry on whether 

domestic investors or markets are affected, but on the nature of conduct within the 

United States as it relates to carrying out the alleged fraudulent scheme . . .”  Id. at 

1045 (emphasis added). 

In Psimenos, E.F. Hutton employees made misrepresentations to a foreign 

customer about the safety and frequency of trading in his commodities account 

with Hutton.  Most of those misrepresentations were made outside the United 

States.  The commodities trading that made the misrepresentations untrue, 
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however, all occurred in the United States.  Id. at 1046.  That is directly analogous 

to the instant case, where the misrepresentations made in Australia were untrue 

only because of the fraud perpetrated in Florida.  As the Psimenos court held: 

“Bersch [v. Drexel Firestone, Inc., 519 F.2d 974 (2d Cir. 1975),] reveals that our 

true concern was that we entertain suits by aliens only where the conduct material 

to the completion of the fraud occurred in the United States.”  Id. (emphasis 

added). 

Defendants also rely on ITT v. Vencap, Ltd., 519 F.2d 1001 (2d Cir. 1975), 

which the Psimenos court cited.  In Vencap, this Court ruled that United States 

securities antifraud laws would not apply if all that occurred in the United States 

was an exchange of draft agreements formalizing a fraudulent transaction worked 

out in the Bahamas.  Id. at 1018.  This Court stated that United States securities 

laws would apply, however, if a New York office were used as the base for a series 

of allegedly fraudulent transactions that ultimately defrauded foreign investors.  Id.  

The Court remanded the case for further fact finding by the district court on that 

issue.  Id. 

Psimenos and Vencap teach that the situs of the misrepresentations is not 

controlling.  What matters is where the bulk of the fraudulent conduct occurred.  In 

the instant case, there is no question that such was in Florida. 
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B. The Case Law Cited By The NAB Defendants Does Not 
Support Their Position Concerning The Conduct Test  

The cases cited by the NAB Defendants offer them no support.  NAB Br. at 

33-34.  Defendants do not cite a single case in which substantial fraudulent 

conduct in the United States did not support the extraterritorial application of the 

United States securities antifraud provisions.  This is not a case where innocent 

conduct in the United States was then misrepresented in foreign statements.  See, 

e.g., Tri Star Farms Ltd. v. Marconi, PLC, 225 F. Supp. 2d 567, 578 (W.D. Pa. 

2002) (NAB Br. at 33) (English company’s failure to disclose, in England, adverse 

information regarding financial condition of United States subsidiary not subject to 

United States securities law).5  Nor is this a case where United States conduct was 

performed by or at the direction of a foreign parent.  See In re Baan Co. Sec. Litig., 

103 F. Supp. 2d 1, 6, 9, 10 and n.14 (D.D.C. 2000) (NAB Br. at 33 n.24) 

(misrepresentations made in Netherlands concerning “channel stuffing” in the 

United States by Netherlands subsidiary of Netherlands company not subject to 

United States securities laws in absence of any indication that the underlying 
                                           

5 See also Butte Mining PLC v. Smith, 76 F.3d 287, 288, 291 (9th Cir. 1996) 
(fact that innocent land purchases occurred in Montana did not subject 
misrepresentations made about those transactions in London to United States 
securities laws); Blechner v. Daimler-Benz AG, 410 F. Supp. 2d 366, 371-73 (D. 
Del. 2006) (fact that Chrysler was an American company did not subject Daimler-
Benz’s alleged misrepresentations, in Germany, that its acquisition of Chrysler was 
instead a “merger of equals” to United States securities laws).  
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activity was formulated and directed within the United States).  Nor is this a case 

where foreign misconduct and foreign misrepresentations were alleged to relate to 

planned subsequent activities in the United States.  See, e.g., In re Bayer AG Sec. 

Litig., 423 F. Supp. 2d 105 (S.D.N.Y. 2005) (NAB Br. at 33) (German drug 

company’s failure to disclose harmful effects of new drug in Germany not made 

subject to United States securities laws by German company’s plan to market drug 

extensively in United States through U.S. subsidiary). 

1. Berger 

The fallacy of Defendants’ position is shown by this Court’s decision in 

S.E.C. v. Berger, 322 F.3d 187, 193-94 (2d Cir. 2003).  There, a fraud was 

perpetrated in the United States that permitted a British Virgin Islands investment 

company to misstate its financial position.  Although the misstatements concerned 

British Virgin Island securities and were made in the British Virgin Islands, the 

underlying fraud occurred in this country.  Pl. Br. at 35-37. 

The NAB Defendants attempt to distinguish Berger primarily on the ground 

that it was an SEC enforcement action rather than a civil damages action.  NAB Br. 

at 38.  Since the issue is applicability vel non of the United States securities laws to 

certain types of extraterritorial matters, the fact that the SEC rather than a foreign 

investor brings the claim is of no moment.  As this Court stated in Vencap, “[i]f 
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there would be subject matter jurisdiction over a suit by the SEC to prevent the 

concoction of securities frauds in the United States for export, there would also 

seem to be jurisdiction over a suit for damages or rescission by a defrauded foreign 

individual.”  519 F.2d at 1017-18.  Indeed, Judge Denise Cote found subject matter 

jurisdiction over civil securities fraud claims involving the very same fraud.  See 

Cromer Fin. Ltd. v. Berger, No. 00 Civ. 2284 (DLC), 2003 WL 21436164, at *3 

(S.D.N.Y. June 23, 2003). 

The NAB Defendants also attempt to distinguish Berger on the ground that 

the fictitious financial statements, which misrepresented the subject fund’s 

financial position, were prepared in the United States before being “sent offshore 

to the Fund’s administrators, and then calculations based on those statements were 

retransmitted back to this country and abroad to prospective investors, current 

shareholders, and their agents.”  Berger, 322 F.3d at 194.  NAB Br. at 38-39.  

However, like the fact pattern in Berger, the fraudulent scheme here was 

masterminded and implemented by HomeSide, Harris, Race, and Wilson in the 

United States.  These Florida-based defendants perpetrated their scheme in the 

United States by manipulating the PSAs and other assumptions in their financial 

models so as to achieve their earnings targets, and then simply transmitted those 

numbers from the United States to NAB’s headquarters in Australia, which in turn 
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disseminated false information that HomeSide had already fraudulently concocted 

in the United States.  Since the purpose of the fraudulent conduct in the United 

States was to permit the Australian parent to misrepresent its financial position, it 

is no more than a semantical distinction whether the resulting financial statements 

were prepared here or there. 

The District Court remarked that this case fell between Berger and the 

Bersch case discussed infra at 16-17, but that it was closer to Bersch (which found 

the United States laws inapplicable) (SPA. 16).  The District Court failed to justify 

why Berger is not only not closer to the facts here, but directly on point.6 

2. Bayer 

Contrast Berger and the instant case with a case relied upon by Defendants 

and the court below, In re Bayer AG Sec. Litig., 423 F. Supp. 2d 105 (S.D.N.Y. 

2005) (NAB Br. at 28 n.23, 33; HomeSide Br. at 10; Ind. Br. at 9).  There, the 

United States securities antifraud provisions were held to be inapplicable when 

both the underlying fraud and most of the misrepresentations about it were 

formulated and performed in Germany, by the German corporate parent of an 

American subsidiary.  Indeed, citing Berger, 322 F.3d at 193-94, the Bayer Court 
                                           

6 Defendants’ attempts to distinguish such other controlling cases cited in 
Plaintiffs’ Brief as In re Alstom SA Sec. Litg., 406 F. Supp. 2d 346 (S.D.N.Y. 
2005), and In re Gaming Lottery Sec. Litig., 58 F. Supp. 2d 62 (S.D.N.Y. 1999), 
are no more than perfunctory. 
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indicated that the United States securities antifraud provisions would apply where 

the fraudulent scheme was “masterminded and implemented” in the United States.  

423 F. Supp. 2d at 112.  Here, as in Berger but unlike in Bayer, the underlying 

fraud was formulated and performed – or, as those courts would have it, 

“masterminded and implemented” – entirely in the United States. 

3. Froese 

Not surprisingly, Defendants rely upon Judge Owen’s decision in Froese v. 

Staff, No. 02 CV 5744 (RO), 2003 WL 21523979 (S.D.N.Y. July 7, 2003), also 

one of the principal decisions relied on by the District Court.  NAB Br. at 33; Ind. 

Defs. Br. at 8-9.  As set forth in Plaintiffs’ Brief, the two-page Froese decision is of 

questionable legal precedent since Judge Owen conflated the causation element of 

securities fraud claim with the conduct test.  Pl. Br. at 42-43. 

In addition, the facts in Froese are markedly different from the fraud alleged 

in this case.  The plaintiffs in Froese alleged that the German parent company 

misrepresented its financial results based on “channel stuffing” that occurred at the 

parent company’s United States subsidiary.  However, channel stuffing, without 

more, is not necessarily fraudulent; “[t]here is nothing inherently improper in 

pressing for sales to be made earlier than in the normal course . . . .”  Gavish v. 

Revlon, Inc., No. 00 Civ. 7291 (SHS), 2004 WL 2210269, at *17 (S.D.N.Y. Sept. 
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30, 2004) (quoting Greebel v. FTP Software Inc., 194 F.3d 185, 202 (1st Cir. 

1999)).  Here, by contrast, Defendants intentionally overvalued HomeSide’s 

portfolio with the selection of improper, aggressive mortgage prepayment speeds, 

in violation of GAAP, which Defendants knew were incorrect and which were 

chosen solely to achieve over-inflated earnings targets.  Defendants’ accounting 

fraud resulted in a restatement and two massive writedowns totaling well-over A$3 

billion. 

Also, the stock in Froese was sold on a German exchange.  Id. at *2.  Here, 

by contrast, NAB availed itself of the market in the United States and sold its 

shares, in the form of ADRs, on the New York Stock Exchange.  (A. 72) 

Finally, Plaintiffs respectfully submit that Froese is contrary to Psimenos 

(see supra at 8-9) and wrongly decided.  It adopted the position that all that matters 

is where the misrepresentations at issue were drafted and disseminated, and that the 

underlying fraudulent conduct is secondary.  It is difficult to understand how, in a 

case like the instant one, a course of intentional misconduct lasting several years, 

engineered and performed in the United States for the purpose of inflating earnings 
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as reported in both in the United States and Australia, could be secondary to the 

mere reporting of the inflated earnings elsewhere.7 

4. Bersch 

Also emblematic of the fallacy of Defendants’ position is their treatment of 

this Court’s decision in Bersch v. Drexel Firestone, Inc., 519 F.2d 974 (2d Cir. 

1975), which declined to apply the United States securities antifraud provisions to 

Canadian stock offerings.  The NAB Defendants treat the matter as if a personal 

jurisdiction “minimum contacts” analysis applied, tallying up such events in 

Bersch as visits to the United States by the foreign defendants, retention of 

American professionals, drafting of portions of offering documents in the United 

States, and the opening of a United States bank account in anticipation of proceeds; 

the NAB Defendants assert that there are even more such incidental contacts in 

Bersch than in the instant case, such that if the United States securities laws did not 

apply there, they could not apply here.  NAB Br. at 34-36. 

But Bersch is, in material respect, the opposite of the instant case.  In 

Bersch, the acts that were merely prepatory to the allegedly misleading statements 
                                           

7 In addition, there is no indication in the Froese decision that the case involved 
a claim of “scheme” liability under Rule 10b-5(a) and (c) in addition to the claim 
for material misrepresentations and omissions under Rule 10b-5(b).  The “scheme” 
liability claim in the instant case places the focus on the underlying fraud – which 
indisputably was perpetrated in Florida – as well as on the Australian 
misrepresentations that reported it.  See infra at 17-24. 
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occurred in the United States, but the fraudulent conduct underlying the alleged 

misrepresentations occurred entirely outside the United States.  519 F.2d at 981, 

985 n.24; Pl. Br. at 40-42.  Here, the conduct upon which the foreign 

misrepresentations were based all occurred – and was formulated – within the 

United States.  The misrepresentations abroad did nothing more than repeat and 

transmit the results of the United States fraud.  The persons and entities responsible 

for making those foreign misrepresentations based on United States conduct, and 

those responsible for the conduct itself, are all subject to claims under the United 

States securities antifraud provisions. 

C. Defendants’ Exclusive Focus On The Situs Of The Alleged 
Misrepresentations Ignores Plaintiffs’ Claim For “Scheme” Liability 

Defendants’ attempt to cast the exact situs of the misrepresentations as 

controlling fails for another reason as well.  Plaintiffs have asserted claims not only 

for material misrepresentations pursuant to Rule 10b-5(b), but also for “scheme” 

liability pursuant to Rule 10b-5(a) and (c).8  The HomeSide Defendants argue that 

                                           
8 HomeSide alone argues that Plaintiffs have “waived” all arguments 

concerning their “scheme” liability claim because they did not argue in support of 
that claim on the merits below.  However, this argument ignores the salient fact 
that Plaintiffs referred to the alleged fraudulent “scheme” numerous times in their 
opposition papers before the District Court, in obvious reference to the claim 
indisputably included in their Complaint for “scheme” liability pursuant to Rule 
10b-5(a) and (c).  (See, e.g., A. 115; Docket No. 37 at 3, 27, 28, 33).  See Rivkin v. 
Century 21 Teran Realty LLC, No. 05-6566-CV, 2007 WL 2004102 (2d Cir. July 
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no such claim lies because, they contend, the “scheme” relies on allegations of 

misrepresentations and omissions by other defendants (i.e., the NAB Defendants), 

such that Plaintiffs’ “scheme” claim is really a disallowed claim of “aiding and 

abetting” the misrepresentations rather than one for a scheme to defraud. 

1. The HomeSide Defendants’ Authority Does Not Support Their 
Contention That “Scheme” Liability Does Not Exist Here  

HomeSide argues that Plaintiffs’ scheme liability allegations are an attempt 

to allege an aiding and abetting claim.  HomeSide Br. at 19-20.  HomeSide 

                                                                                                                                        
12, 2007) (appellant could make argument in reply brief that related to theory 
adverted to in initial brief even though the theory was not spelled out by name).   

  In any event, HomeSide’s argument ignores the fact that this Court follows a 
prudential rule that avoids consideration of issues not raised in the district court.  
This rule is prudential, not jurisdictional – this Court always may consider a matter 
not raised below, and often exercises its discretion to do so when the issue raised is 
a legal one that requires no further development of the record.  See, e.g., Deegan v. 
City of Ithaca, 444 F.3d 135, 144 (2d Cir. 2006). 

  HomeSide’s contention also misconstrues the argument Plaintiffs make on 
appeal.  For the purposes of this appeal, Plaintiffs urge their “scheme” claim in 
support of subject matter jurisdiction (the only issue reached by the District Court).  
Plaintiffs unquestionably argued below that subject matter jurisdiction exists.  As 
the cases cited by HomeSide show (HomeSide Br. at 18), the prudential rule 
regarding new matters on appeal applies only when the appellant wholly failed to 
raise a controlling issue below.  Wal-Mart Stores, Inc. v. Visa U.S.A., 396 F.3d 96, 
124 n.29 (2d Cir. 2005) (party failed to contest class counsel’s fee petition in 
district court); United States v. Braunig. 553 F.2d 777, 780 (2d Cir. 1977) (party 
could not challenge notice of eviction on appeal when it specifically said that it 
was not challenging notice of eviction below).  That is a different matter from sub-
arguments relating to positions the Plaintiffs undeniably took below that are 
supported by materials already in the existing record. 
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primarily relies on Kemp v. Universal Am. Fin. Corp., No. 05 Civ. 9883 (JFK), 

2007 WL 86942 (S.D.N.Y. Jan. 10, 2007); in that case, “[n]otably, Plaintiffs [did] 

not allege that any of the reported financial results for the company were false.”  

Id. at *1.  Rather, plaintiffs alleged that a corporation and its management made 

overly optimistic statements and financial reports about one segment of the 

corporation’s business in order to drive up the corporation’s stock price.  Plaintiffs 

alleged that defendant William E. Wehner, the company’s chief operating officer, 

did not make any misleading statements, but violated 10b-5(c) by engaging “in an 

‘act, practice or course of business’ to inflate the price of Universal stock, so that 

he could sell his own stock at inflated prices.”  Id. at *15. 

The court held the complaint did not set forth allegations that would support 

a claim of market manipulation.  “[T]he fact that Wehner sold his stock while 

having a general sense that business was bad does not . . . rise to the level of 

market manipulation.”  Id. at *16.  The court also held that: 

Aside from these isolated allegations about Wehner, the 
remainder of the Complaint concerns the other 
Defendants’ misstatements of fact or omissions, making 
Count II look like a 10b-5(b) aiding and abetting claim 
dressed up as a 10b-5(c) claim. 

Id. at *17.  Accordingly, the court dismissed the second count without prejudice.  

Id. 
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However, Kemp is nothing like the instant case.  In Kemp, plaintiff’s 

primary 10b-5(b) claim was brought against the defendant company and officers of 

the company other than Wehner.  Id. at *1.  Plaintiffs’ claims against Wehner were 

limited to the 10b-5(c) claim and, as the court noted, the allegations with respect to 

Wehner were diffuse and non-actionable.  Id. at *16.  Here, by contrast, HomeSide 

and the Individual Florida Defendants concocted and implemented the widespread, 

continuing accounting fraud, which fraudulently inflated HomeSide’s and NAB’s 

earnings over a period of several years.  That very activity gave rise to the 10b-5(b) 

claims here, as well as the 10b-5(a) and (c) claims. 

2. Defendants Fail To Distinguish Plaintiffs’ Authority 

The HomeSide Defendants’ attempt to distinguish the two controlling cases 

cited by Plaintiffs are unavailing.  HomeSide Br. at 21-23; Ind. Fl. Defs. Br. at 26-

27.  The HomeSide Defendants’ essential distinction is that those cases somehow 

involved “transactions” instead of “misrepresentations.”  Beyond asserting that 

distinction, however, the HomeSide Defendants fail to show what it means in the 

context of this case. 

Indeed, the HomeSide Defendants’ arguments contravene the SEC’s stated 

position on 10b-5(a) and (c) claims.  The SEC has urged the following test for 
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determining when a person’s conduct as part of a scheme to defraud constitutes a 

primary violation: 

Any person who directly or indirectly engages in a 
manipulative or deceptive act as part of a scheme to 
defraud can be a primary violator of Section 10(b) and 
Rule 10b-5(a); any person who provides assistance to 
other participants in a scheme but does not himself 
engage in a manipulative or deceptive act can only be an 
aider and abettor. 

In re HomeStore.com, Inc. Sec. Litig., 452 F.3d 1040 (9th Cir. 2006), Brief Of The 

Securities And Exchange Commission, Amicus Curiae, In Support Of Positions 

That Favor Appellant at 16 (available at 

www.sec.gov/litigation/briefs/homestore_102104.pdf). 

The SEC further noted, in discussing Rule 10b-5(a), that: 

It is reasonable to construe Section 10(b) as 
encompassing, within the rubric of engaging in a 
deceptive act, engaging in a transaction whose principal 
purpose and effect is to create a false appearance of 
revenues.  This rule follows from the well-established 
principle that facts can be misrepresented by conduct as 
well as words.  If two companies together make a false 
statement about the revenues of one of them, both 
companies could be primarily liable for securities fraud.  
If they together achieve the same deception through 
conduct rather than words, the same result should 
obtain. 

Id. at 18-19 (emphasis added; footnote omitted). 
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Indeed, two former Chairmen of the SEC, William H. Donaldson and Arthur 

Levitt, Jr., and a former Commissioner of the SEC, Harvey J. Goldschmind, 

recently reinforced this very position. 

The Commission’s traditional position has been 
that a person may commit a “manipulative or deceptive” 
act constituting a primary violation of Section 10(b) 
without making a public statement.  The SEC 
consistently has expressed this position through 
rulemaking, amicus briefs in private litigation, civil 
actions brought by the Commission, and the 
Commission’s own administrative adjudications. 

Stoneridge Investment Partners, LLC v. Scientific-Atlanta, Inc., No. 06-43 (U.S.), 

Motion For Leave To File Brief Out Of Time And Brief Amici Curiae Of Former 

SEC Commissioners In Support Of Petitioner, filed July 16, 2007, at 6-7 (footnotes 

omitted), a copy of which is annexed as Appendix A.   

Here, the HomeSide Defendants achieved the deception through conduct: 

they “cooked the books” throughout the Class Period, which resulted in the 

fraudulent and material overstatement of the revenue of HomeSide and NAB.  The 

HomeSide Defendants’ actions are no less egregious or culpable than the NAB 

Defendants, who disseminated the misrepresentations. 

Thus, in In re Global Crossing Ltd. Sec. Litig., 322 F. Supp. 2d 319 

(S.D.N.Y. 2004), a “scheme” liability claim was held to be stated against Global 

Crossing’s outside auditor for developing and overseeing an accounting system for 
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sham transactions.  Here, the HomeSide Defendants are alleged to have formulated 

and performed a massive accounting fraud by which the value of HomeSide’s 

mortgage portfolio was grossly overstated by use of assumed prepayment speeds 

that were at odds with industry practice and contrary to fact. 

Similarly, in In re Parmalat Sec. Litig., 383 F. Supp. 2d 616 (S.D.N.Y. 

2005), a “scheme” liability claim was upheld as against defendants who created 

and controlled shell companies that engaged in sham transactions contrived to 

permit Parmalat to book fake receivables and obscure embezzlement.  Just as in the 

instant case, the “scheme” defendants in Parmalat were alleged to have engaged in 

fraudulent conduct that resulted in inflated earnings, and thus fraudulent financial 

statements.  Contrary to the HomeSide Defendants’ hope, the allegation of 

misrepresentations in a company’s financial statements does not change a case into 

one purely for “misrepresentation,” in which the parties who commit the primary 

fraudulent conduct but did not make the misrepresentations are absolved from 

liability. 

And that is why the antifraud provisions of the United States securities laws 

apply here.  The misconduct in Florida was primary, not secondary; central, not 

incidental.  The misrepresentations made in Australia were nothing more than 

repetitions and transmissions of the fraud committed in Florida.  And there can be 
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no question that the United States securities antifraud provisions operate to redress 

fraud committed in Florida – even if the domestic fraud was ultimately for foreign 

consumption. 

D. Supreme Court Authority Regarding The Extraterritorial Application 
Of Other Statutes Does Not Support The NAB Defendants’ Position  

The NAB Defendants do not gain any support from the Supreme Court 

authority they cite construing the extraterritorial applicability of the antitrust and 

patent laws.  NAB Br. at 44-55. 

1. Empagran 

F. Hoffman-La Roche, Ltd. v. Empagran S.A., 542 U.S. 155 (2004), was 

founded on the Court’s perception that Congress, in enacting the Sherman Act, was 

primarily concerned with regulating the domestic economy, such that foreign anti-

competitive injury wholly separate from any such domestic injury is not 

redressable under the Sherman Act.  Id. at 165-66.  As this Court has recognized, 

however, the securities laws are concerned not only with cleansing domestic 

securities markets of fraud, but also preventing the exportation of fraud from the 

United States.  Europe & Overseas Commodity Traders, S.A. v. Banque Paribas 

London, 147 F.3d 118, 123 (2d Cir. 1998).  Application of the Sherman Act to 

purely foreign economic injury threatens interference with other countries’ internal 

economic policy arrangements in a way that providing a fraud claim to foreign 
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citizens injured by a fraud formulated and conducted in the United States does not. 

2. Microsoft 

Microsoft Corp. v. AT&T Corp., 127 S. Ct. 1746 (2007), involved a 

technical question of patent law.  At issue was whether Microsoft’s Windows 

software, in the form transmitted abroad, was a “component of a patented 

invention” such as would lead to liability for infringement under a statutory 

provision imposing liability for shipping such components abroad, for combination 

there with other components at the direction of the supplier, in cases where their 

combination would have led to liability for infringement if performed 

domestically.  The Supreme Court held that the “master disks” Microsoft shipped 

abroad were not a “component” for patent purposes because they were not readable 

by personal computers, and could not be combined with other components until 

they were transferred to a medium readable by personal computers.  Id. at 1752-57. 

In giving the Patent Act this reading, the Supreme Court expressed its 

particular reservations over the worldwide application of the United States patent 

regime, to the detriment of other countries’ patent laws.  Id. at 1758.  But again,  
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that is a different matter from giving foreign citizens redress in United States 

courts for fraudulent conduct that occurred in the United States. 

POINT  II 
 

THE DISTRICT COURT HAD SUBJECT MATTER JURISDICTION 
OVER THE CLAIMS AGAINST THE DOMESTIC HOMESIDE 

DEFENDANTS AS PRIMARY VIOLATORS UNDER RULE 10(b)-5(b) 

The HomeSide Defendants, who indisputably operated in Florida, argue that 

the District Court somehow lacked subject matter jurisdiction over the claims 

against them for primary liability under Rule 10b-5.  Plaintiffs’ primary Rule 10b-5 

claim against the HomeSide Defendants is for material misrepresentation or 

omission under Rule 10b-5(b).  Even if the HomeSide Defendants did not 

themselves make the misrepresentations and omissions, they were the “original and 

knowing source of a misrepresentation and [they] knew or should have known that 

misrepresentation would be communicated to investors . . . .”  In re Kidder 

Peabody Sec. Litig., 10 F. Supp. 2d 398, 407 (S.D.N.Y. 1998).  Here, the 

HomeSide Defendants are alleged to have formulated and executed a long-lasting 

wide-ranging accounting fraud for the exact purpose of allowing NAB to overstate 

its earnings. 
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A. The Wright Decision Does Not Foreclose Plaintiffs’ Claim 

The HomeSide Defendants argue that Kidder Peabody was abrogated by this 

Court’s subsequent decision in Wright v. Ernst & Young LLP, 152 F.3d 169 (2d 

Cir. 1998).  HomeSide Br. at 12-13.  That contention is belied by the numerous 

cases, discussed below, that Plaintiffs cited in their initial brief holding defendants 

who did not directly make the misrepresentations at issue liable under Rule 10b-5 

on a theory similar to that of Kidder Peabody.  Pl. Br. at 46-51. 

Moreover, Wright simply does not hold what the HomeSide Defendants say 

it does.  As the HomeSide Defendants note, Wright rejected a “substantial 

participation” test for primary liability under Rule 10b-5(b).  Instead, a 

misrepresentation had to be attributable to that party.  Wright made clear, however, 

that a party could still be directly liable for a Rule 10b-5(b) violation if they 

“directly or indirectly communicated misrepresentations to investors.”  152 F.3d at 

175. 

Thus, Wright held that no Rule 10b-5(b) claim lay against auditors who 

allegedly “blessed” misrepresentations made by a company.  The court 

distinguished such strictly secondary participation (which could not support a Rule 

10b-5 claim after the abolition of “aiding and abetting” liability by Central Bank of 

Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164 (1994)), from 
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the still-actionable case of management who directed the fraudulent conduct, even 

if they did not utter the misrepresentations.  Id. at 176. 

Here, the HomeSide Defendants are alleged to have created the factual basis 

of the misrepresentations made by NAB – NAB, in essence, merely repeated the 

HomeSide Defendants’ fraudulent accounting statements to investors.  The 

HomeSide defendants thus “made” the misrepresentations – even if their 

communications to investors may be said to have been “indirect” rather than direct. 

B. The HomeSide Defendants Do Not Distinguish The 
Post-Wright Case Law That Supports Plaintiffs’ Claim 

Case law after Wright, cited in Plaintiffs’ opening brief, demonstrated that 

parties can still be liable in this Circuit for providing the basis of 

misrepresentations made by others.  For example, In re LaBranche Sec. Litig., 405 

F. Supp. 2d 333 (S.D.N.Y. 2005), synthesized this Court’s case law after Wright 

(including In re Scholastic Corp. Sec. Litig., 252 F.3d 63 (2d Cir. 2001)) and, 

quoting the district court’s decision in the Global Crossing case, ruled that: 

[A] plaintiff may state a claim for primary liability under 
section 10(b) for a false statement (or omission), even 
where the statement is not publicly attributed to the 
defendant, where the defendant’s participation is 
substantial enough that s/he may be deemed to have 
made the statement, and where investors are sufficiently 
aware of defendant’s participation that they may be 
found to have relied on it as if the statement had been 
attributed to the defendant. 
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405 F. Supp. 2d at 351 (quoting In re Global Crossing, Ltd. Sec. Litig., 322 F. 

Supp. 2d 319, 332 (S.D.N.Y. 2004)). 

The HomeSide Defendants’ half-hearted attempts to distinguish those cases 

are unavailing.  For example, the HomeSide Defendants argue that the court in In 

re LaBranche Sec. Litig. found a subsidiary primarily liable for misstatements 

formulated by it but made directly by its parent only after finding a “near identity” 

between the parent and subsidiary.  HomeSide Br. at 16.  The LaBranche decision 

makes clear, however, that any finding of “near identity” was not controlling.  

Instead, LaBranche reasoned that investors reading statements by the parent 

concerning business conducted by the subsidiary could reasonably be expected to 

understand that the information originated with the subsidiary, such that the 

misrepresentations could be attributed to the subsidiary that created them as well as 

the parent that disseminated them.  405 F. Supp. 2d at 351.  That is precisely the 

case here. 

The HomeSide Defendants do not even attempt to distinguish Menkes v. 

Stolt-Nielsen S.A., No. 03 CV 409 (DJS), 2006 WL 1699603 (D. Conn. June 19, 

2006), on its facts, but simply say that it “abandon[ed]” Wright and incorrectly 

“exten[ded]” Scholastic.  As the LaBranche court noted, however, Scholastic is not 
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inconsistent with Wright, and reading the cases together generates the 

aforementioned rule. 

Scholastic held that a corporate insider could be sued for statements publicly 

attributed to the corporation when it was clear that he was the source of the 

information as misrepresented.  While the HomeSide Defendants assert that “the 

allegations in Scholastic . . . made clear that the insider was making fraudulent 

statements directly to the public” (HomeSide Br. at 16-17), the Scholastic decision 

itself clearly focused on the fact that insider was the source of the false 

information; any contact he had with investors showed that investors could be 

reasonably expected to have understood the information came from him (just as 

here, investors in NAB could be reasonably expected to understand that 

information regarding HomeSide’s financial condition came from HomeSide).  See 

252 F.3d at 75-76.  As this Court had already held in Wright, primary liability lies 

for making material misrepresentations “directly or indirectly.”  152 F.3d at 175. 

C. The Cases Cited By The HomeSide 
Defendants Do Not Foreclose Plaintiffs’ Claim 

Nor do the cases cited by the HomeSide Defendants provide them any 

support.  In re Sotheby’s Holding’s, Inc., No. 00 Civ. 1041 (DLC), 2000 WL 

1234601, at *5-6 (S.D.N.Y. Aug. 31, 2001) (HomeSide Br. at 13-14), held that no 

claim had been stated against a subsidiary for its parent’s misrepresentations about 
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its business operations because no allegations were made that the subsidiary was 

the “original and knowing source of any misleading statements.”  Id. at *5.  Here, 

in contrast, Plaintiffs allege at length that the HomeSide Defendants knowingly 

originated the false accounting statements that were then disseminated by NAB.  

(A. 1418-20) 

In Ravens v. Republic New York Corp., No. Civ. A. 99-4981, 2002 WL 

1969651 (E.D. Pa. Apr. 24, 2002) (HomeSide Br. at 13-15), no claim was stated 

against a subsidiary for material misrepresentations when its parent failed to 

disclose the subsidiary’s misconduct.  That is in sharp contrast to the instant case, 

where NAB passed on to investors false information generated by the HomeSide 

Defendants.9 

The HomeSide Defendants are directly liable under Rule 10b-5(b).  All their 

conduct leading to such liability occurred in the United States.  Even if for any 

                                           
9 The other cases cited are even farther off-point.  See HomeSide Br. at 13-14.  

In Lindbolm v. Mobile Telecomms. Techs. Corp., 985 F. Supp. 161 (D.D.C. 1997), 
no Rule 10b-5(b) claim was stated against a subsidiary for misrepresentations that 
its parent made about the parent’s operations whose untruth the subsidiary was not 
alleged to have had any basis of knowing.  Ivers v. Keene Corp., 780 F. Supp. 185 
(S.D.N.Y. 1991), was expressly held to be no longer good law in Kidder Peabody, 
10 F. Supp. 2d at 406.  In Copland v. Grumet, 88 F. Supp. 2d 326 (D.N.J. 1999), 
there was no indication that investors would have known that the defendants who 
prepared false statements were in fact the source of those statements.  Here, in 
contrast, it was clear that the information regarding HomeSide’s financial 
condition came from the HomeSide Defendants. 
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reason the conduct of the NAB Defendants was found to be beyond the reach of 

the United States securities laws, such laws surely apply to the wholly domestic 

conduct of the HomeSide Defendants. 

POINT  III 
 

THE DISTRICT COURT HAD SUBJECT MATTER JURISDICTION 
OVER THE CLAIMS AGAINST THE DOMESTIC HOMESIDE 

DEFENDANTS UNDER RULE 10(b)-5(a) and (c) 

A. The Authority Cited By The HomeSide Defendants Concerning 
Claims Against Them As Primary Violators Is Inapposite       

In our opening brief, Plaintiffs showed that the District Court had subject 

matter jurisdiction over the claims against the domestic HomeSide Defendants, 

based on activity occurring entirely within the United States, even if subject matter 

jurisdiction were somehow found lacking over the claims against the NAB 

Defendants for their activities in Australia.  Pl. Br. at 46-57. 

The HomeSide Defendants argue that if subject matter jurisdiction is found 

to be lacking over the claims against the NAB Defendants, it must necessarily be 

found lacking over the HomeSide Defendants as well.  None of the cases cited at 

pages 6 through 11 of the HomeSide Brief, however, involved claims, such as 

those asserted here, of a United States company and United States residents 

engaging in the United States in conduct constituting a full-scale scheme to 

defraud. 
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To take one example, in Butte Mining PLC v. Smith, 76 F.3d 287 (9th Cir. 

1996) (HomeSide Br. at 9), there was no active wrongdoing in the United States, 

but only innocent real estate transactions that then were misrepresented abroad.  Id. 

at 288, 291 (“the only conduct in Montana was prefatory to the securities fraud.  It 

consisted in the purchase of land at a price the Plaintiffs do not allege to have been 

unfair; in the formation of a Montana corporation to buy the land and the formation 

of the shell companies to hold the mining interests acquired; in the payment of the 

Montana seller of the land, in part with the stock of Butte; and in [United States] 

communications . . .”). 

To take another example, the HomeSide Defendants cite Judge Bork’s 

decision in Zoelsch v. Arthur Andersen & Co., 824 F.2d 27 (D.C. Cir. 1987) 

(HomeSide Br. at 8-9), as a case where the only defendant was American, but 

subject matter was still found lacking because of the foreign slant of the pertinent 

activities.  First, although Zoelsch purported to follow Second Circuit precedent, 

other Circuit Courts have questioned whether Zoelsch properly construed that 

precedent, or instead reached a result that under this Court’s precedent would be 

too restrictive.  See, e.g., Kauthar SDN BHD v. Sternberg, 149 F.3d 659, 666 and 

n.10 (7th Cir. 1998); Robinson v. TCI/US West Commc’ns, Inc., 117 F.3d 900, 

906 (5th Cir. 1997). 
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Second, the United States conduct in Zoelsch was not nearly as central to the 

plaintiff’s claims as the HomeSide Defendants’ conduct is here.  In Zoelsch, all 

that was alleged was that the United States branch of Arthur Andersen was “one of 

the sources” consulted by the German branch in preparing an audit report on a 

German company.  824 F.2d at 34.  Here, the HomeSide Defendants concocted and 

executed the entire fraudulent scheme at issue in Florida. 

B. Plaintiffs Have Alleged “Scheme Liability” 
Against The HomeSide Defendants  

The HomeSide Defendants next attack the merits of Plaintiffs’ primary 10b-

5 claims against them.  One of those claims is for “scheme” liability, pursuant to 

Rule 10b-5(a) and (c); plaintiffs have already shown why the HomeSide 

Defendants’ arguments against those claims are unavailing in Point I.C. supra.  It is 

almost unnecessary to state that if the HomeSide Defendants engaged in a 

“scheme” to defraud in Florida, the United States securities law antifraud 

provisions apply to claims by foreign investors injured by that scheme.  See cases 

cited supra at 20-23. 



35 

POINT  IV 
 

THE POLICY CONCERNS RAISED BY 
THE PROSPECTIVE AMICI CURIAE DO NOT 

WARRANT FAILING TO APPLY UNITED STATES LAW 
TO A FRAUD PERPETRATED IN THE UNITED STATES 

The arguments made by the prospective amici curiae all boil down to one 

essential contention:  that there is something so wrong with American securities 

law and class action procedures that they should not be applied extraterritorially, 

even when (as here) the underlying conduct occurred entirely in the United States. 

Thus, the prospective amici curiae all argue that American securities law 

makes a series of contested choices, which other countries could make differently, 

such that it would be improper to subject foreign securities transactions to 

American law.  That misstates the issue, however.  The issue is not whether foreign 

securities transactions should be subject to American law, but rather whether 

foreign citizens injured by fraud that occurred in the United States should be able 

to seek redress under American law in American courts.  Plaintiffs do not ask this 

Court to override foreign law or foreign policy decisions.  Plaintiffs only ask this 

Court to permit them to sue defendants who are subject to the jurisdiction of 

American courts in the country where the fraud occurred and under the law of the 

country where the fraud occurred. 
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Moreover, NAB can hardly claim surprise or unfairness with respect to its 

being subject to United States securities laws.  As NAB concedes, it offered 

securities known as ADRs on the New York Stock Exchange.  NAB Br. at 6.  The 

only asset of those ADRs are the very same securities NAB sold to the Plaintiffs in 

Australia.  Moreover, NAB also concedes that the very same misrepresentations 

made by NAB in Australia were also made in United States SEC filings regarding 

the ADRs.  NAB Br. at 7-8.  NAB chose to take advantage of the United States 

securities market to sell its securities.  As NAB sought the benefits of the United 

States securities market (for securities whose only asset is the very securities at 

issue herein), it is not unfair to subject its fraudulent conduct, originating and 

primarily conducted in the United States, to the antifraud provisions of the United 

States securities laws. 

The prospective amici point to unfavorable economic consequences that 

might supposedly ensue should United States securities antifraud provisions be 

applied extraterritorially in cases where the fraud occurred in the United States.  

They do not, however, explain why it would be fair to permit foreign corporations 

to benefit from fraud committed in the Unites States when domestic corporations 

may not. 
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Moreover, the prospective amici’s premise, that the application of the United 

States securities laws is driving foreign companies from the United States 

securities markets, is at the very least debatable – and apparently simply wrong.  

The studies cited by the prospective amici were contravened by subsequent studies 

showing that any diminution of foreign offerings on the United States markets 

either preceded the expansion of the United Securities laws by the Sarbanes-Oxley 

Act in 2002 or did not in fact occur. 

Thus, two Goldman Sachs economists concluded, contrary to “recent 

reports” (including those relied on by prospective amici) “pointing to strict legal 

and regulatory practices in the US as reasons why issuers are increasingly looking 

elsewhere for IPOs[,] . . . .  [i]nstead, we see the growth of capital markets outside 

the US as a natural consequence of economic growth and market maturation 

elsewhere” – a process that has been “underway for several decades.”  J. O’Neill & 

S. Lawson, “Is Wall Street Doomed?,” Global Economics Weekly 1, 3 (Issue No. 

07/06, Feb. 14, 2007). 

Indeed, the Wall Street Journal recently reported that three academic 

“authorities on foreign-company listing decisions” have issued a study concluding 

that United States securities laws have not had a negative effect on foreign listings 
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in the United States.  To the contrary, United States securities laws strengthen 

United States securities markets: 

“All of our evidence is consistent with the theory that 
there is a distinct governance benefit for firms that list on 
the U.S. exchanges,” say the authors, Andrew Karolyi 
and Rene Stulz of Ohio State University and Craig 
Doidge of the University of Toronto.  “There is no 
evidence . . . this benefit has weakened over time.” 

G. Ip, “Maybe U.S. Markets Are Still Supreme,” Wall St. J. Online (April 27, 

2007) (http://online.wsj.com/article_print/SB11776225449588392.html) (emphasis 

added). 

Finally, calculating the volume of foreign initial public offerings (“IPOs”)  

in the United States relative to all United States IPO activity, Thomson Financial 

researchers determined that Sarbanes-Oxley has not had a negative effect.  To the 

contrary: 

. . . [F]oreign issuers of IPOs are flocking to US 
exchanges at unprecedented levels. 
 
. . .  [S]ince the adoption of Sarbanes-Oxley legislation in 
2002, there has been little evidence that foreign issuer 
IPOs have been shying away from the US market.  Last 
year’s [2006’s] total of 34 foreign companies pricing 
IPOs in the US market matched 2005’s level and is at the 
highest level since the enactment of the law. 

M. Thompson & R. Peterson, “Making It In The USA:  Foreign IPO Issuers 

Continue To Flock To US-Based Exchanges,” Lab Thomson 1 (Jan. 30, 2007). 
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The prospective amici also raise a series of potential procedural problems 

that they claim could be raised by domestic class actions with foreign classes.  The 

simple answer is that a multitude of such class actions have proceeded, without the 

dire results predicted by the amici yet occurring.10  Moreover, American courts 

have always been open to foreign plaintiffs, and have always offered redress 

against foreign defendants subject to personal jurisdiction here.11  To the extent 

that class actions involving foreign parties may present additional procedural 

                                           
10 See, e.g., In re Vivendi Universal, S.A., 242 F.R.D. 76, 109 (S.D.N.Y. 2007) 

(certified class in securities fraud action “consisting of all persons from the United 
States, France, England and the Netherlands who purchased or otherwise acquired 
ordinary shares or [ADRs] of Vivendi . . . .”); In re Nortel Networks Corp. Sec. 
Litig., No. 01 cv 1855 (RMB), 2003 WL 22077464, at *1 (S.D.N.Y. Sept. 8, 2003) 
(certifying class of purchasers of Nortel securities on the New York and Toronto 
securities exchanges); In re Gaming Lottery Sec. Litig., 58 F. Supp. 2d 62, 76 
(S.D.N.Y. 1999) (class certified of United States and Canadian purchasers). 

11 The Association of Corporation Counsel (“ACC”), in its amicus brief (at 30), 
opines, without any factual support, that: “Plaintiffs attorneys are now setting up 
shops in Europe in the hopes of encouraging foreign plaintiffs to sue in the United 
States, even when the link to America is a best tenuous.”  Contrary to the ACC’s 
gratuitous comment, foreign entities have been appointed as lead plaintiffs under 
the Private Securities Litigation Reform Act of 1995 in major securities fraud 
cases.  See, e.g., In re Parmalat Sec. Litig., 376 F. Supp. 2d 472, 480 n.5 (S.D.N.Y. 
2005) (lead plaintiffs consisted of American and European entities).  Indeed, 
“[c]ourts have recognized the value of foreign class representatives in representing 
foreign stockholders in cases involving significant foreign stock ownership.”  In re 
DaimlerChrysler AG Sec. Litig., 216 F.R.D. 291, 301 (D. Del. 2003).  See also 
Krangel v. Golden Rule Res., Ltd., 194 F.R.D. 501, 506 (E.D. Pa. 2000). 
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MOTION FOR LEAVE TO FILE BRIEF 
OUT OF TIME OF AMICI CURIAE 
FORMER SEC COMMISSIONERS 

IN SUPPORT OF PETITIONER 

! ! Pursuant to Supreme Court Rule 37.3, William H. 
Donaldson and Arthur Levitt, Jr., former Chairmen of the 
Securities and Exchange Commission, and Harvey J. 
Goldschmid, former Commissioner of the SEC, respectfully 
move for leave to file a brief amici curiae out of time, and 
to file the accompanying brief in support of the petitioner. 

! ! Amici regret missing the deadline for filing. This is 
one of the most important securities cases to be heard by 
this Court in many years. As former Chairmen and Com-
missioners of the Securities and Exchange Commission, 
amici have been involved extensively in securities law 
policy and enforcement and respectfully believe they have 
a perspective that might assist in the Supreme Court’s 
consideration of the issue now pending before the Court. 

! ! Amici expected that the Solicitor General would 
support the past and current position of the Securities and 
Exchange Commission on the issue presented and file an 
amicus curiae brief on behalf of the United States in 
support of petitioner. Amici apologize for the late motion, 
but saw no need to file this brief until after June 11, 2007, 
when petitioner’s brief was filed and an amicus brief of the 
United States supporting petitioner was not. Plaintiffs 
consent to the filing of this amici brief; Defendants do not. 
Since Defendants have been granted an extension of time 
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to file their brief until August 15, 2007, the granting of 
this motion would not prejudice them. 

Respectfully submitted, 

ARTHUR R. MILLER 
 Counsel of Record 
Vanderbilt Hall  
40 Washington Square South  
New York, New York 10119 
(212) 992-8147 

MEYER EISENBERG 
2000 Pennsylvania Avenue,  
 N.W. (8W)  
Washington, D.C. 20006  
(202) 974-1594 
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STONERIDGE INVESTMENT PARTNERS, LLC, 

Petitioner,        
v. 

SCIENTIFIC-ATLANTA, INC., et al., 

Respondents.        
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On Writ Of Certiorari To The 
United States Court Of Appeals 

For The Eighth Circuit 

--------------------------------- ! --------------------------------- 

BRIEF AMICI CURIAE OF FORMER SEC 
COMMISSIONERS IN SUPPORT OF PETITIONER 

INTEREST OF AMICI1 

! ! This amici curiae brief is submitted by William H. 
Donaldson, former Chairman of the Securities and Exchange 
Commission (2/18/03 – 6/30/05, appointed by President 
George W. Bush), Arthur Levitt, Jr., former Chairman of the 

 
  1 This brief was not authored in whole or in part by counsel for a 
party. No person or entity other than amici curiae or their counsel made 
a monetary contribution to the preparation or submission of this brief. 
Plaintiffs’ blanket letter of consent to the filing of this brief is on file 
with the Court. Defendants do not consent to the filing of this brief. 
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SEC (7/27/93 – 2/9/01, appointed by President William J. 
Clinton), and Harvey J. Goldschmid, former Commissioner 
of the SEC (7/31/02 – 7/31/05, appointed by President 
George W. Bush) in support of Petitioner. Throughout our 
tenure of service at the SEC, during Administrations of 
both political parties, we have been involved in Commis-
sion policy and enforcement regarding so-called “fraudu-
lent scheme liability.” We believe the continued viability of 
private actions based on such liability is essential for the 
protection of the nation’s investors and the integrity of our 
financial markets. 

! ! This is one of the most important securities cases to 
be heard by this Court in many years. It is critical to the 
antifraud purposes of the federal securities laws that 
actors, other than issuers and their officers and directors, 
who actively engage in deceptive conduct – for the purpose 
and with the effect of creating a false statement of mate-
rial fact in the disclosure of a public corporation – continue 
to be held liable in private actions.  

! ! Section 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder, as the SEC explained recently, 
include “conduct beyond the making of false statements or 
misleading omissions, for facts effectively can be misrepre-
sented by action as well as words.” Amicus Curiae Brief of 
the SEC filed October 22, 2004 in Simpson v. AOL Time 
Warner, Inc. (Cal. St. Teachers Ret. Sys. v. Homestore.com, 
Inc., No. 04-55665 (9th Cir.), at 8 (quoted in In re Enron 
Corp. Sec. Litig., 2006 U.S. Dist. LEXIS 43146, at *165 
(S.D. Tex. June 5, 2006), rev’d, Regents of the Univ. of Cal. 
v. Credit Suisse First Boston, 482 F.3d 372 (2007)). We 
believe that this Court’s resolution of the issue of fraudu-
lent scheme liability in the instant case will have a pro-
found effect on the continued deterrence of fraud, the 
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ability of defrauded investors to recover their losses, and 
the overall fairness and effectiveness of our securities 
markets. We urge this Court to reaffirm liability for actors 
who actively engage in deceptive conduct as part of a 
fraudulent scheme. 

--------------------------------- ! --------------------------------- 
 

INTRODUCTION 

! ! The federal securities laws reflect Congress’ broad 
purpose to protect investors and preserve the integrity of 
the markets by deterring, punishing, and allowing civil 
remedies for manipulative and deceptive conduct. In 
particular, Section 10(b) of the Securities Exchange Act of 
1934, 15 U.S.C. §78j(b), prohibits “any manipulative or 
deceptive device or contrivance” and provides a broad 
grant of authority to the Commission to enact rules “in the 
public interest or for the protection of investors.” The 
Commission promulgated Rule 10b-5, 17 C.F.R. §240.10b-
5, to deter and prevent fraud. 

! ! Together Section 10(b) and Rule 10b-5 are the chief 
weapons in the SEC’s arsenal against securities fraud and 
the principal means by which defrauded investors recover 
their losses from those who perpetrate frauds. If allowed 
to stand, the decision below would make virtually invul-
nerable those who actively, purposely, and with market 
effect, engage in deceptive conduct and would cause grave 
harm. The decision conflicts with the language and pur-
poses of Section 10(b), the historical position of the Com-
mission, and well-grounded judicial precedent. 

! ! The decision below immunizes non-issuers who 
commit securities fraud from private liability merely 
because they were cunning enough to avoid making a 
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public statement. Those who – with purpose and effect – 
actively engage in fraudulent acts as part of a scheme with 
the issuer to defraud investors should be held primarily 
liable, regardless of whether they speak to the market, 
assuming all the other requirements to plead and prove a 
claim under Section 10(b) and Rule 10b-5 are met.  

! ! Fraudulent scheme liability neither results in undue 
liability exposure for non-issuers, nor an undue burden 
upon capital formation. Holding liable wrongdoers who 
actively engage in fraudulent conduct that lacks a legiti-
mate business purpose does not hinder, but rather en-
hances, the integrity of our markets and our economy. We 
believe that the integrity of our securities markets is their 
strength. Investors, both domestic and foreign, trust that 
fraud is not tolerated in our nation’s securities markets 
and that strong remedies exist to deter and protect against 
fraud and to recompense investors when it occurs. The 
decision below, if left standing, would dramatically un-
dermine private enforcement of our securities laws and 
investor confidence in our securities markets. 

--------------------------------- ! --------------------------------- 
 

SUMMARY OF ARGUMENT 

! ! Meritorious private actions to enforce the federal 
antifraud securities laws are an essential supplement to 
government actions. Private actions are the principal 
means by which defrauded investors recover their losses 
due to the Commission’s limited resources and powers. 
The Commission’s traditional position has been that a 
party commits a primary securities fraud violation for 
which it may be held liable in a private action by actively 
engaging in fraudulent conduct as part of a scheme to 
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defraud investors, even if it does not make a public state-
ment. Such “fraudulent scheme liability” is consistent with 
the purposes of the federal securities laws and essential to 
the protection of investors, the integrity of the securities 
markets, and the ability of America to remain the world’s 
leader in capital formation. The Court should reverse the 
decision below and reaffirm the availability of fraudulent 
scheme liability. 

--------------------------------- ! --------------------------------- 
 

ARGUMENT 

! ! The broad antifraud purposes of Section 10(b) of the 
Securities Exchange Act of 1934, have long been fully 
recognized by this Court. See, e.g., SEC v. Zandford, 535 
U.S. 813, 821 (2002) (noting statute’s broad language and 
interpretation); United States v. O’Hagan, 521 U.S. 642, 
658 (1997) (noting Congress’ intention “to insure honest 
securities markets and thereby promote investor confi-
dence”); Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 477 
(1977) (“No doubt Congress meant to prohibit the full 
range of ingenious devices that might be used to manipu-
late securities prices”); Affiliated Ute Citizens v. United 
States, 406 U.S. 128, 152-53 (1972) (noting statute’s broad 
language accords with Congress’ “fundamental purpose . . . 
to achieve a high standard of business ethics in the securi-
ties industry”) (internal quotation marks omitted). 

! ! This Court and the SEC have also “long recognized 
that meritorious private actions to enforce federal anti-
fraud securities laws are an essential supplement to 
criminal prosecutions and civil enforcement actions 
brought, respectively, by the Department of Justice and 
the Securities and Exchange Commission (SEC).” Tellabs, 
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Inc. v. Makor Issues & Rights, Ltd., 2007 U.S. LEXIS 
8270, *9 (June 21, 2007). “[P]rivate securities litigation [i]s 
an indispensable tool with which defrauded investors can 
recover their losses – a matter crucial to the integrity of 
domestic capital markets.” Id. at *24 n.4 (internal quota-
tion marks omitted). 

! ! The Commission’s traditional position has been that 
a person may commit a “manipulative or deceptive” act 
constituting a primary violation of Section 10(b) without 
making a public statement. The SEC consistently 
has expressed this position through rulemaking,2 amicus 
briefs in private litigation,3 civil actions brought by the 

 
  2 See, e.g., Rule 10b-5(a) and (c), and many other rules promulgated 
by the Commission under Section 10(b) prohibiting manipulative or 
deceptive acts without requiring misstatements or omissions. Rule 10b-
1, 17 C.F.R. §240.10b-1; Rule 10b-3, 17 C.F.R. §240.10b-3; Rule 10b-5-1, 
17 C.F.R. §240.10b-5-1; Rule 10b-5-2, 17 C.F.R. §240.10b-5-2; Rule 10b-
10, 17 C.F.R. §240.10b-10; Rule 10b-16, 17 C.F.R. §240.10b-16; Rule 
10b-17, 17 C.F.R. §240.10b-17. 
  3 See, e.g., Simpson v. AOL Time Warner Inc., 452 F.3d 1040, 1048 
(9th Cir. 2006) (“We agree with the SEC that engaging in a transaction, 
the principal purpose and effect of which is to create the false appear-
ance of fact, constitutes a ‘deceptive act’ ”), petition for cert. filed sub 
nom. Cal. St. Teachers Ret. Sys. v. Homestore.com, Inc., 75 U.S.L.W. 
3236 (U.S. Oct. 19, 2006) (No. 06-560); In re Enron Corp. Sec. Litig., 
2006 U.S. Dist. LEXIS 43146, at *165 (S.D. Tex. June 5, 2006) (noting 
Commission’s argument “deceptive acts under Section 10(b) include 
conduct beyond the making of false statements or misleading omissions, 
for facts effectively can be misrepresented by action as well as words. 
For example, if an investment bank falsely states that a client company 
has sound credit, there is no dispute that it can be primarily liable. If 
the bank creates an off-balance-sheet sham entity that has the purpose 
and effect of hiding the company debt, it has achieved the same 
deception, and liability should be equally available”), rev’d, Regents of 
the Univ. of Cal. v. Credit Suisse First Boston, 482 F.3d 372 (2007); 
Amicus Curiae Brief of the SEC filed April, 1998 in Klein v. Boyd, No. 
97-1142 (3d Cir.). 
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Commission,4 and the Commission’s own administrative 
adjudications.5  

! ! The SEC’s position is both reasonable and necessary 
for the protection of investors. An intentional scheme to 
engage in sham transactions for the purpose of artificially 
inflating a public corporation’s financial statements, as 
alleged in the instant case, is anathema to what Congress 
sought to accomplish by enacting Section 10(b).  

! ! Although the Commission has the authority to pro-
ceed against aiders and abettors, 15 U.S.C. §78t(e), private 
litigants do not. See Central Bank of Denver, N.A. v. First 
Interstate Bank of Denver, 511 U.S. 164 (1994). Investors 
must rely primarily on private actions to recover when 

 
  4 See, e.g., SEC v. Dibella, 2005 U.S. Dist. LEXIS 31762, *11 (D. 
Conn. Nov. 29, 2005) (noting Commission’s position subsections (a) and 
(c) prohibit schemes to defraud regardless whether any material 
statements or omissions were made). 
  5 See, e.g., In re Robert W. Armstrong, III, 2005 SEC LEXIS 1497, 
*23 (June 24, 2005) (misstatement or omission not required for liability 
under subsection (a) or (c) of Rule 10b-5: “A person’s conduct as part of a 
scheme constitutes a primary violation when the person directly or 
indirectly engages in a manipulative or deceptive act as part of the 
scheme. . . . Schemes used to artificially inflate the price of stocks by 
creating phantom revenue fall squarely within both the language of 
section 10(b) and its broad purpose, to prevent practices that impair the 
function of stock markets in enabling people to buy and sell securities 
at prices that reflect undistorted (though not necessarily accurate) 
estimates of the underlying economic value of the securities traded, and 
nothing in the language of Section 10(b) or Rule 10b-5 or in the case law 
interpreting them shields a defendant from liability for direct participa-
tion in such a scheme”) (internal quotation marks omitted); In re Cady, 
Roberts & Co., 1961 SEC LEXIS 386, *9, 40 S.E.C. 907, 911 (Nov. 8, 
1961) (“These anti-fraud provisions are not intended as a specification 
of specific acts or practices which constitute fraud, but rather are 
designed to encompass the infinite variety of devices by which undue 
advantage may be taken of investors and others”). 
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defrauded. The SEC’s disgorgement and civil money 
penalty powers, although enhanced by the Sarbanes-Oxley 
Act, are limited, and will generally cover only a fraction of 
the damage done to investors by serious securities fraud. 
Moreover, the SEC with limited resources cannot possibly 
undertake to bring actions in every one or even most of the 
financial fraud cases that have proliferated over the past 
few years.  

! ! Thus, the elimination of fraudulent scheme liability 
would mean, in practical terms, that defrauded investors 
would not be able to recover their losses from any party 
other than the public company that issued the financial or 
other public statements. But in many fraud cases, the 
issuer becomes bankrupt or unable to satisfy a judgment 
once the fraud is exposed. If the only party investors could 
proceed against were the issuer (and its directors and 
officers), defrauded investors would be unable to recover 
much of their losses and public confidence in the markets 
would surely suffer. Private cases, so long as they are well-
grounded, are an important enforcement mechanism 
supplementing the SEC in the policing of our markets.6 
Most often, the larger the frauds, the greater investors 
must rely on private cases to recover their losses. In the 
Enron case, for example, the Commission and the De-
partment of Justice were able to obtain only $440 million 
for investors (see http://www.sec.gov/divisions/enforce/claims/ 
enron.htm) out of total claimed losses of approximately 
$40 billion (see Petition for Writ of Certiorari at 5 n.8, The 

 
  6 In enacting the Private Securities Litigation Reform Act of 1995, 
109 Stat. 737, Congress “installed both substantive and procedural 
controls” designed to ensure private cases are well-grounded. Tellabs, 
2007 U.S. LEXIS, at *23.  
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Regents of the Univ. of Cal. v. Merrill Lynch Pierce Fenner 
& Smith, Inc., (No. 06-1341)). 

! ! The most serious effect of the elimination of fraudu-
lent scheme liability would be on deterrence and the 
integrity of the markets – the foundations of public confi-
dence and trust in the markets. See Dura Pharmaceuti-
cals, Inc. v. Broudo, 544 U.S. 336, 345 (2005) (“The 
securities statutes seek to maintain public confidence in 
the marketplace. . . . by deterring fraud, in part, through 
the availability of private securities fraud actions”); J. I. 
Case Co. v. Borak, 377 U.S. 426, 432 (1964) (private 
securities fraud actions provide “a most effective weapon 
in the enforcement” of securities law and are “a necessary 
supplement to Commission action”). What signal would it 
send to banks, broker-dealers, accountants, and lawyers to 
relieve them of all possibility of private liability so long as 
they do not speak publicly about the transactions with 
respect to which they perform their essential services? 
What signal would it send to investors to deprive them of 
the ability to recover significant parts of their losses in 
cases where actors actively and purposefully engaged in a 
fraudulent scheme?  

! ! The continuation of fraudulent scheme liability will 
not harm American competitiveness; in fact, investor faith 
in the safety and integrity of our markets is their strength. 
The fact that our markets are the safest in the world has 
helped make them the strongest in the world. Capital 
formation through the United States securities markets 
since the enactment of the federal securities laws has been 
a resounding success. 

--------------------------------- ! --------------------------------- 
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CONCLUSION 

! ! We respectfully urge this Court to reverse the decision 
of the court below and to reaffirm the availability of 
fraudulent scheme liability under Section 10(b) and Rule 
10b-5. 
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