§240.14a-8

holder’s solicitation or communication
and attesting that:

(i) The security holder will not use
the list information for any purpose
other than to solicit security holders
with respect to the same meeting or
action by consent or authorization for
which the registrant is soliciting or in-
tends to solicit or to communicate
with security holders with respect to a
solicitation commenced by the reg-
istrant; and

(if) The security holder will not dis-
close such information to any person
other than a beneficial owner for whom
the request was made and an employee
or agent to the extent necessary to ef-
fectuate the communication or solici-
tation.

(d) The security holder shall not use
the information furnished by the reg-
istrant pursuant to paragraph (a)(2)(ii)
of this section for any purpose other
than to solicit security holders with re-
spect to the same meeting or action by
consent or authorization for which the
registrant is soliciting or intends to so-
licit or to communicate with security
holders with respect to a solicitation
commenced by the registrant; or dis-
close such information to any person
other than an employee, agent, or ben-
eficial owner for whom a request was
made to the extent necessary to effec-
tuate the communication or solicita-
tion. The security holder shall return
the information provided pursuant to
paragraph (a)(2)(ii) of this section and
shall not retain any copies thereof or
of any information derived from such
information after the termination of
the solicitation.

(e) The security holder shall reim-
burse the reasonable expenses incurred
by the registrant in performing the
acts requested pursuant to paragraph
(a) of this section.

NOTE TO §240.14A-7. Reasonably prompt
methods of distribution to security holders
may be used instead of mailing. If an alter-
native distribution method is chosen, the
costs of that method should be considered
where necessary rather than the costs of
mailing.

[57 FR 48292, Oct. 22, 1992, as amended at 59
FR 63684, Dec. 8, 1994; 61 FR 24657, May 15,
1996]
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§240.14a-8 Proposals of security hold-
ers.

(a) If any security holder of a reg-
istrant notifies the registrant of his in-
tention to present a proposal for action
at a forthcoming meeting of the reg-
istrant’s security holders, the reg-
istrant shall set forth the proposal in
its proxy statement and identify it in
its form of proxy and provide means by
which security holders can make the
specification required by Rule 14a-4(b)
(17 CFR 240.14a-4(b)). Notwithstanding
the foregoing, the registrant shall not
be required to include the proposal in
its proxy statement or form of proxy
unless the security holder (hereinafter,
the *“‘proponent’) has complied with
the requirements of this paragraph and
paragraphs (b) and (c) of this section:

(1) Eligibility. At the time he submits
the proposal, the proponent shall be a
record or beneficial owner of at least
1% or $1000 in market value of securi-
ties entitled to be voted on the pro-
posal at the meeting and have held
such securities for at least one year,
and he shall continue to own such secu-
rities through the date on which the
meeting is held. If the registrant re-
quests documentary support for a pro-
ponent’s claim that he is the beneficial
owner of at least 1% or $1000 in market
value of such voting securities of the
registrant or that he has been a bene-
ficial owner of the securities for one or
more years, the registrant shall make
such request within 14 calendar days
after receiving the security holder pro-
posal and the proponent shall furnish
appropriate documentation within 21
calendar days after receiving the re-
quest. Appropriate documentation of
the proponent’s claim of beneficial
ownership shall include:

(i) A written statement by a record
owner or an independent third party,
accompanied by the proponent’s writ-
ten statement that the proponent in-
tends to continue ownership of such se-
curities through the date on which the
meeting is held; or

(i) A copy of a Schedule 13D
(8240.13d-101 of this chapter), Schedule
13G (§240.13d-102 of this chapter), Form
13F (§249.325 of this chapter), Form 3
(8249.103 of this chapter) and/or Form 4
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(8249.104 of this chapter), or amend-
ments thereto, filed with the Commis-
sion and furnished to the registrant by
the proponent, provided that such fil-
ings indicate the proponent’s beneficial
ownership as of or prior to the date on
which the relevant one year period
commences, and are supported by

(A) A copy of all subsequent amend-
ments reporting a change in ownership
level,

(B) The proponent’s affidavit, dec-
laration, affirmation or other similar
document provided for under applicable
state law attesting that the proponent
continued to be the beneficial owner of
at least 1% or $1000 in market value of
such voting securities of the registrant
throughout the required one year pe-
riod and as of the date of the affidavit,
declaration, affirmation or other simi-
lar document provided for under appli-
cable state law, and

(C) The proponent’s written state-
ment that the proponent intends to
continue ownership of such securities
through the date on which the meeting
is held. In the event the registrant in-
cludes the proponent’s proposal in its
proxy soliciting material for the meet-
ing and the proponent fails to comply
with the requirement that he continu-
ously hold such securities through the
meeting date, the registrant shall not
be required to include any proposals
submitted by the proponent in its
proxy material for any meeting held in
the following two calendar years.

(2) Notice and attendance at the meet-
ing. At the time he submits a proposal,
a proponent shall provide the reg-
istrant in writing with his name, ad-
dress, the number of the registrant’s
voting securities that he holds of
record or beneficially, the dates upon
which he acquired such securities, and
documentary support for a claim of
beneficial ownership. A proposal may
be presented at the meeting either by
the proponent or his representative
who is qualified under state law to
present the proposal on the proponent’s
behalf at the meeting. In the event
that the proponent or his representa-
tive fails, without good cause, to
present the proposal for action at the
meeting, the registrant shall not be re-
quired to include any proposals submit-
ted by the proponent in its proxy solic-

§240.14a-8

iting material for any meeting held in
the following two calendar years.

(3) Timeliness. The proponent shall
submit his proposal sufficiently far in
advance of the meeting so that it is re-
ceived by the registrant within the fol-
lowing time periods:

(i) Annual meetings. A proposal to be
presented at an annual meeting shall
be received at the registrant’s principal
executive offices not less than 120 cal-
endar days in advance of the date of
the registrant’s proxy statement re-
leased to security holders in connec-
tion with the previous year’s annual
meeting of security holders except that
if no annual meeting was held in the
previous year or the date of the annual
meeting has been changed by more
than 30 calendar days from the date
contemplated at the time of the pre-
vious year’s proxy statement, a pro-
posal shall be received by the reg-
istrant a reasonable time before the so-
licitation is made.

(ii) Other meetings. A proposal to be
presented at any meeting other than
an annual meeting specified in para-
graph (a)(3)(i) of this section shall be
received a reasonable time before the
solicitation is made.

NOTE: In order to curtail controversy as to
the date on which a proposal was received by
the registrant, it is suggested that pro-
ponents submit their proposals by Certified
Mail-Return Receipt Requested.

(4) Number of proposals. The pro-
ponent may submit no more than one
proposal and an accompanying support-
ing statement for inclusion in the reg-
istrant’s proxy materials for a meeting
of security holders. If the proponent
submits more than one proposal, or if
he fails to comply with the 500 word
limit mentioned in paragraph (b)(1) of
this section, he shall be provided the
opportunity to reduce the items sub-
mitted by him to the limits required by
this rule, within 14 calendar days of no-
tification of such limitations by the
registrant.

(b)(1) Supporting statement. The reg-
istrant, at the request of the pro-
ponent, shall include in its proxy state-
ment a statement of the proponent in
support of the proposal, which state-
ment shall not include the name and
address of the proponent. A proposal
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and its supporting statement in the ag-
gregate shall not exceed 500 words. The
supporting statement shall be fur-
nished to the registrant at the time
that the proposal is furnished, and the
registrant shall not be responsible for
such statement and the proposal to
which it relates.

(2) Identification of proponent. The
proxy statement shall also include ei-
ther the name and address of the pro-
ponent and the number of shares of the
voting security held by the proponent
or a statement that such information
will be furnished by the registrant to
any person, orally or in writing as re-
quested, promptly upon the receipt of
any oral or written request therefor.

(c) The registrant may omit a pro-
posal and any statement in support
thereof from its proxy statement and
form of proxy under any of the follow-
ing circumstances:

(1) If the proposal is, under the laws
of the registrant’s domicile, not a prop-
er subject for action by security hold-
ers.

NoOTE: Whether a proposal is a proper sub-
ject for action by security holders will de-
pend on the applicable state law. Under cer-
tain states’ laws, a proposal that mandates
certain action by the registrant’s board of
directors may not be a proper subject matter
for shareholder action, while a proposal rec-
ommending or requesting such action of the
board may be proper under such state laws.

(2) If the proposal, if implemented,
would require the registrant to violate
any state law or Federal law of the
United States, or any law of any for-
eign jurisdiction to which the reg-
istrant is subject, except that this pro-
vision shall not apply with respect to
any foreign law compliance with which
would be violative of any state law or
Federal law of the United States.

(3) If the proposal or the supporting
statement is contrary to any of the
Commission’s proxy rules and regula-
tions, including Rule 14a-9 (§240.14a-9
of this chapter), which prohibits false
or misleading statements in proxy so-
liciting materials;

(4) If the proposal relates to the re-
dress of a personal claim or grievance
against the registrant or any other per-
son, or if it is designed to result in a
benefit to the proponent or to further a
personal interest, which benefit or in-
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terest is not shared with the other se-
curity holders at large;

(5) If the proposal relates to oper-
ations which account for less than 5
percent of the registrant’s total assets
at the end of its most recent fiscal
year, and for less than 5 percent of its
net earnings and gross sales for its
most recent fiscal year, and is not oth-
erwise significantly related to the reg-
istrant’s business;

(6) If the proposal deals with a mat-
ter beyond the registrant’s power to ef-
fectuate;

(7) If the proposal deals with a mat-
ter relating to the conduct of the ordi-
nary business operations of the reg-
istrant;

(8) If the proposal relates to an elec-
tion to office;

(9) If the proposal is counter to a pro-
posal to be submitted by the registrant
at the meeting;

(10) If the proposal has been rendered
moot;

(11) If the proposal is substantially
duplicative of a proposal previously
submitted to the registrant by another
proponent, which proposal will be in-
cluded in the registrant’s proxy mate-
rial for the meeting;

(12) If the proposal deals with sub-
stantially the same subject matter as a
prior proposal submitted to security
holders in the registrant’s proxy state-
ment and form of proxy relating to any
annual or special meeting of security
holders held within the preceding five
calendar years, it may be omitted from
the registrant’s proxy materials relat-
ing to any meeting of security holders
held within three calendar years after
the latest such previous submission:
Provided, That—

(i) If the proposal was submitted at
only one meeting during such preced-
ing period, it received less than three
percent of the total number of votes
cast in regard thereto; or

(ii) If the proposal was submitted at
only two meetings during such preced-
ing period, it received at the time of its
second submission less than six percent
of the total number of votes cast in re-
gard thereto; or

(iii) If the prior proposal was submit-
ted at three or more meetings during
such preceding period, it received at
the time of its latest submission less
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than 10 percent of the total number of
votes cast in regard thereto; or

(13) If the proposal relates to specific
amounts of cash or stock dividends.

(d) Whenever the registrant asserts,
for any reason, that a proposal and any
statement in support thereof received
from a proponent may properly be
omitted from its proxy statement and
form of proxy, it shall file with the
Commission, not later than 80 calendar
days prior to the date the definitive
copies of the proxy statement and form
of proxy are filed pursuant to Rule 14a-
6 (§240.14a-6 of this chapter), or such
shorter period prior to such date as the
Commission or its staff may permit,
six copies of the following items:

(1) The proposal;

(2) Any statement in support thereof
as received from the proponent;

(3) A statement of the reasons why
the registrant deems such omission to
be proper in the particular case; and

(4) Where such reasons are based on
matters of law, a supporting opinion of
counsel. The registrant shall at the
same time, if it has not already done
so, notify the proponent of its inten-
tion to omit the proposal from its
proxy statement and form of proxy and
shall forward to him a copy of the
statement of reasons why the reg-
istrant deems the omission of the pro-
posal to be proper and a copy of such
supporting opinion of counsel.

(e) If the registrant intends to in-
clude in the proxy statement a state-
ment in opposition to a proposal re-
ceived from a proponent, it shall, not
later than 30 calendar days prior to the
date the definitive copies of the proxy
statement and form of proxy are filed
pursuant to Rule 14a-6, or, in the event
that the proposal must be revised to be
includable, not later than five calendar
days after receipt by the registrant of
the revised proposal, promptly forward
to the proponent a copy of the state-
ment in opposition to the proposal. In
the event the proponent believes that
the statement in opposition contains
materially false or misleading state-
ments within the meaning of Rule 14a-
9 and the proponent wishes to bring
this matter to the attention of the
Commission, the proponent promptly
should provide the staff with a letter
setting forth the reasons for this view

§240.14a-9

and a copy of the statement in opposi-
tion and at the same time promptly
provide the registrant with a copy of
his letter.

(Secs. 14(a) and 23(a), 48 Stat. 895 and 901; sec.
12(e) and 20(a), 49 Stat. 823 and 833; sec. 20(a)
and 38(a), 54 Stat. 822 and 841; 15 U.S.C.
78n(a); 78w(a), 79(e), 79t(a), 80a-20(a), 80a-
37(a))

[48 FR 38222, Aug. 23, 1983, as amended at 50
FR 48181, Nov. 22, 1985; 51 FR 42062, Nov. 20,
1986; 52 FR 21936, June 10, 1987; 52 FR 48983,
Dec. 29, 1987]

§240.14a-9 False or misleading state-
ments.

(a) No solicitation subject to this
regulation shall be made by means of
any proxy statement, form of proxy,
notice of meeting or other communica-
tion, written or oral, containing any
statement which, at the time and in
the light of the circumstances under
which it is made, is false or misleading
with respect to any material fact, or
which omits to state any material fact
necessary in order to make the state-
ments therein not false or misleading
or necessary to correct any statement
in any earlier communication with re-
spect to the solicitation of a proxy for
the same meeting or subject matter
which has become false or misleading.

(b) The fact that a proxy statement,
form of proxy or other soliciting mate-
rial has been filed with or examined by
the Commission shall not be deemed a
finding by the Commission that such
material is accurate or complete or not
false or misleading, or that the Com-
mission has passed upon the merits of
or approved any statement contained
therein or any matter to be acted upon
by security holders. No representation
contrary to the foregoing shall be
made.

NoTe: The following are some examples of
what, depending upon particular facts and
circumstances, may be misleading within
the meaning of this section.

(a) Predictions as to specific future market
values.

(b) Material which directly or indirectly
impugns character, integrity or personal rep-
utation, or directly or indirectly makes
charges concerning improper, illegal or im-
moral conduct or associations, without fac-
tual foundation.

(c) Failure to so identify a proxy state-
ment, form of proxy and other soliciting ma-
terial as to clearly distinguish it from the
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