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NATURE OF PROCEEDING

This case of first impression challenges a provision in debt instruments
that undermines the most fundamental stockholder right protected by Delaware
law: “if the stockholders are not satisfied with the management or actions of their
elected representatives, the power of corporate democracy is available to the
* stockholders to replace the incumbent directors when they stand for re-election.”
MM Cos. v. Liquid Audio, Inc., 813 A.2d 1118, 1127 (Del. 2003) (citing Unocal
Corp. v. Mesa Petroleum Co., 493 A.2d 946, 959 (Del. 1985), and 4ronson v.
Lewis, 473 A.2d 805, 811 (Del. 1984)).

In 2007, Amylin Pharmaceuticals, Inc. (“Amylin”) signed an Indenture
for $575 million of convertible notes (the “2007 Indenture”) and a Credit
Agreement for $140 million of loans (the “Credit Agreement™). Both debt
instruments allow the lenders to accelerate the debt at face value in the event
Amylin’s stockholders elect a majority of new directors (a “Proxy Put”). It is
stipulated that Amylin’s advisors chose not to inform the Board about the
existence of the Proxy Puts when the Board authorized the debt instruments.
(AS575925;, A577937)

Proxy Puts were invented as a takeover defense a generation ago, but
have proliferated in recent years. Until this action was filed, no court had ruled
whether a Proxy Put comports with stockholders’ statutory right to elect new
directors. No court had ruled when, if ever, a board of directors can authorize the
inclusion of a Proxy Put in a debt instrument. No court had ruled whether a
board is contractually permitted to disable a Proxy Put by “approving” the
nominees of a dissident stockholder in a contested election. No court had ruled
whether, or for how long, or in what circumstances, a board could refuse to
disable a Proxy Put. No court had ruled whether a board is required to disable a
Proxy Put in order to allow a contested election to proceed.

No proxy contestant incurred the cost of learning the answers to those
questions. In the absence of such answers, proxy contestants who do not want to
trigger a Proxy Put are coerced into seeking to replace only a minority of
continuing directors, Stockholders are deprived of opportunities to replace a
board majority. As Harvey L. Pitt, former Chairman of the Securities and
Exchange Commissions (“SEC”), explained in his expert testimony on behalf of
Plaintiff Below-Appellant, San Antonio Fire & Police Pension Fund (the
“Pension Fund™), when a board authorizes a Proxy Put, “the board give[s] away a
right that doesn’t belong to the directors. That is to say, the right of shareholders
to elect the majority of persons who serve on their board.” (Pitt 68)
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Deep dissatisfaction with Amylin’s incumbent Board, a huge amount of
Amylin debt subject to acceleration, and the Board’s refusal to disable or
eliminate the Proxy Puts, combined to necessitate this groundbreaking expedited
litigation. In January 2009, two significant Amylin stockholders each gave
Amylin advance notice of their intent to nominate a short slate of five persons for
election to Amylin’s non-classified, twelve-person Board. Thus, while each
shareholder was careful not to trigger Amylin’s Proxy Puts, the nomination of ten
new directors created that possibility.

On February 2, 2009, a Morgan Stanley analyst warned, in light of the
potential triggering of the Proxy Puts, that shareholders “need to carefully
monitor progression of these slates, as they have the potential to ... transfer full
ownership of the company to bondholders.” (A346) Later that month, Amylin
filed a 10-K warning stockholders that election of the dissident slates could
require Amylin to pay up to $915 million to lenders, and that Amylin “may not
have the liquidity or financial resources to do s0.” (A352; see A354-55)

The Pension Fund filed suit on March 24, 2009, alleging that the Board
had breached its fiduciary duties in approving debt instruments containing the
Proxy Puts. (A363) The Pension Fund further alleged that the duty of loyalty
required the Board to allow a competitive election by using its power under the
2007 Indenture to “approve” the ten stockholder nominees and thereby disable
that Proxy Put. The Pension Fund also alleged that the Board had coerced
stockholders by failing to disclose in Amylin’s 10-K that Amylin possessed the
power to “approve” dissident nominees. On March 30, 2009, over the objection
of Amylin and its Board, the Pension Fund obtained expedited proceedings,
including a trial to begin on May 4.

On April 2, 2009, Amylin’s Board publicly stated that it was “dedicated
to having a fair and transparent election and will do what is in its control to
accomplish that goal.” (A393) Yet instead of disabling the Proxy Put in the
2007 Indenture, the Board instigated a dispute with the Indenture Trustee,
thereby deflecting blame and creating delay, cost and uncertainty over whether
that Proxy Put would ever be disabled. The Board also waited until April to seek
a waiver under the Credit Agreement, which expressly denies the Board any
power to approve dissident nominees.

The Pension Fund took the necessary actions to bind Amylin’s Board to
its public commitment of a fair and transparent election. The Pension Fund
joined as defendants the Trustee under the 2007 Indenture and the Administrative
Agent under the Credit Agreement. (A395) On April 10, 2009, the Pension
Fund moved for partial summary judgment, sceking declarations that (i) the 2007
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Indenture allows the Board to approve stockholder nominees in a contested
election, or, in the alternative, the Proxy Put in the 2007 Indenture is invalid,
unenforceable, and severable; and (ii} the Proxy Put in the Credit Agreement is
invalid, unenforceable and severable. (A397) On April 13, 2009, the Pension
Fund, Amylin and the Board executed a partial settlement requiring the Board to
approve the stockholder nominees under the 2007 Indenture upon receipt of an
“expedited final adjudication” confirming that the Board possessed the
contractual right to do so. (A402 9 5) On April 15, 2009, two days after the
Pension Fund informed the Court of Chancery of the partial settlement, Amylin
filed a Form 8-K explaining that the partial settlement is “in the best interests of
both the Company and its stockholders.” {A406)

Pursuant to the partial settlement, the Pension Fund filed a Fourth
Amended Complaint on April 16, 2009. (A409) The pleading contains three
counts. Count I alleges that the Board breached its duty of care when adopting
the Proxy Puts in the 2007 Indenture and Credit Agreement, and that the Proxy
Puts violate fundamental franchise rights and are ultra vires. Count Il secks a
declaration that the Proxy Put in the Credit Agreement violates the franchise
rights of stockholders and impermissibly limits the authority of newly elected
directors and, therefore, is invalid and unenforceable and severable from the
remainder of the Credit Agreement. Count III, which references the partial
settlement requiring approval of the stockholder nominees, seeks a declaration
that the Board possesses the right and power under the 2007 Indenture to approve
the Icahn and Eastbourne nominees, or, in the alternative, a declaration that the
Proxy Put in the 2007 Indenture is invalid, unenforceable and severable from the
remainder of the 2007 Indenture.

The parties took fact and expert discovery, briefed the Pension Fund’s
motion for partial summary judgment, and were prepared for the expedited trial.
At the pre-trial conference on May 1, 2009, the Court of Chancery, over the
objection of the Pension Fund, held in abeyance the claims respecting the Credit
Agreement, based on the last-minute disclosure of an agreement in principle
between Amylin and the Administrative Agent for a limited waiver of the Proxy
Put in the Credit Agreement in the event of a change in contrel at the 2009
annual meeting. (A568-69)

On May 4, 2009, trial and oral argument were held on all claims
respecting the 2007 Indenture. That same week, the two proxy contestants each
reduced the number of nominees for whom they were soliciting proxies, so that a
total of only five seats were ultimately at stake in the proxy contest. (A619)
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On May 12, 2009, the Court of Chancery issued a Memorandum Opinion
and Order. The Court of Chancery observed that this case “highlight[ed] the
troubling reality that corporations and their counsel routinely negotiate contract
terms that may, in some circumstances, impinge on the free exercise of the
stockholder franchise.” (Op. 26) The Court of Chancery reasoned that Proxy
Puts in debt instruments are “particularly troubling,” since “few events ... have
the potential to be more catastrophic for a corporation than the triggering of an
event of default under one of its debt agreements,” and because the board is
negotiating with third parties over “rights that belong first and foremost to the
stockholders (i.e., the stockholder franchise).” (Op. 26, 27} The Court of
Chancery acknowledged that “provisions of this kind can operate as improper
entrenchment devices that coerce stockholders into voting only for persons
approved by the incumbent board to serve as continuing directors.” (Op. 1) The
Court of Chancery noted that a Proxy Put prohibiting any change in the majority
of the board over the life of the debt instrument “would raise grave concerns,”
“might be unenforceable as against public policy,” and could only conceivably be
justified if the board obtained “extraordinarily valuable economic benefits for the
corporation that would not otherwise be available to it.” (Op. 19)

Nevertheless, the Court of Chancery (i) dismissed Count I, the Pension
Fund’s duty of care claim, (ii) dismissed Count II as moot, even though the
limited waiver from the bank lenders did not approve any stockholder nominees
and has no effect for purposes of next year’s election, and (iii) treated Count III
as unripe in light of a supposed lack of evidence that the Board’s agreement to
approve the stockholder nominees for purposes of the 2007 Indenture under the
partial settlement constituted a good faith business judgment. The Court of
Chancery prevented the effectuation of the partial settlement and imposed no
fiduciary obligation on the Board to approve the stockholder nominees. If not
reversed, stockholders are left with no remedy for the Board’s unknowing
authorization of the Proxy Puts and the Board’s self-interested refusal to nullify
their coercive and preclusive effect. Under the fiduciary and contractual standard
set by the Court of Chancery, no future proxy contestant can reasonably expect
that incumbent directors will ever voluntarily disable a Proxy Put during a proxy
contest or will ever be compelled to do so. Stockholders will continue to be
coerced to seek the removal of only a minority of continuing directors.

The Pension Fund respectfully submits that the Court of Chancery’s
rulings contradict fundamental principles laid down by this Court protecting the
franchise, an area that federal legislators and regulators now seek to preempt.
This is the Pension Fund’s opening brief in its appeal seeking the reversal of the
Court of Chancery’s May 12, 2009 Memorandum Opinion and Order.
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SUMMARY OF ARGUMENT

1. The Court of Chancery erred in dismissing as unripe the Pension
Fund’s request for a declaration that the Board is contractually entitled to
approve the stockholder nominees for purposes of the 2007 Indenture. The Court
of Chancery created a standard for approval that empowers incumbent directors
to maintain a Proxy Put as a device to prevent a contested election, simply by
making “a determination ... that the election of one or more of the stockholder
nominees would be harmful to the corporation or the interest of its stockholders.”
(Op. 22-23) This standard departs from the Delaware Courts’ history of
“carefully reviewing any board actions designed to interfere with or impede the
effective exercise of corporate democracy by sharcholders, especially in an
election of directors.” MM Cos., 813 A2d at 1127. The Court of Chancery’s
standard further incentivizes incumbents not to approve stockholder nominees,
since any approval would undermine the incumbents’ proxy campaign and could
expose the company to claims from lenders that approval was wrongful in light
of the incumbents’ fight letters. The Court of Chancery erred in refusing to
enforce the Board’s agreement, pursuant to the partial settlement, to approve the
stockholder nominees. The Court of Chancery overlooked Amylin’s public
filings explaining the basis for its decision and improperly cast suspicion on the
settlement. Directors should face suspicion only if they refuse to approve
stockholder nominees. The Board’s decision here to approve the stockholder
nominees, thereby settling a claim seeking an injunction requiring them to do so,
comported with the Board’s fiduciary duties.

2, The Court of Chancery erred in dismissing as moot the Pension
Fund’s claim to invalidate the Proxy Put in the Credit Agreement. The limited
waiver for the 2009 election does not erase the entrenchment problem created by
the Board’s authorization of the Credit Agreement. Because the two newly
elected directors have not been and cannot be approved for purposes of the Credit
Agreement, the Proxy Put allows only three new directors to be elected in 2010
without accelerating the loan. The Court of Chancery should have invalidated
the Proxy Put in the Credit Agreement as an impermissible infringement on
stockholder voting rights and director discretion in violation of 8 Del. C. §§
141¢a) and 211(b).

3. The Court of Chancery erred in dismissing the Pension Fund’s
claim that the Board breached its duty of care when it unknowingly authorized
the Proxy Puts in the 2007 Indenture and the Credit Agreement. The existence of
the Proxy Puts was material and reasonably available information, and the
directors were grossly negligent in not asking for an explanation or description of
all material terms. The directors cannot rely on their advisors’ lack of advice
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respecting an issue of such manifest importance as entrenchment provisions in
debt instruments that coerce stockholders into not seeking the replacement of a
majority of the Board. The Court of Chancery’s holding incentivizes advisors to
withhold from directors material information about entrenchment devices,
especially if the entrenchment devices would be subject to heightened scrutiny if
adopted knowingly. “Don’t ask, don’t tell, don’t negotiate” is not the law of
Delaware. Delaware law contains no safe harbor for directors who fail to make
appropriate inquiries of management and their advisors. While stockholders
cannot seek to hold Amylin’s directors liable monetarily for their breach of the
duty of care, stockholders can and should be protected by issuance of a
declaration invalidating the Proxy Put.
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STATEMENT OF FACTS

A, Proxy Puts Are Entrenchment Devices Without Economic
Value to Lenders

At trial, Michael Roberts, a prize-winning tenured professor of finance at
the Wharton School of Business (A597-99), provided unrebutted expert
testimony that Proxy Puts are anti-takeover devices that provide no value to
bondholders.

Roberts testified about the history of Proxy Puts. In 1986, potential
targets of hostile takeovers began adopting the first generation of “poison puts” —~
acceleration rights in debt contracts that were triggered by either (i) a significant
acquisition of stock not approved by the board of directors or (ii} a change in a
majority of the board of directors not approved by the incumbent directors.
(A606) The latter trigger is a Proxy Put. This first generation of poison puts was
designed to deter hostile acquisitions, and not to protect fenders.! Proxy Puts are
a legacy of that first generation of defensive-minded poison puts.

In 1988, following the RJR Nabisco leveraged buyout, poison puts
evolved to offer broader protection to bondholders. (A606-07) Even so,
academic studies of this second generation of poison puts show that bondholders
‘place “relatively small, if any,” value on such provisions. (A607,; see A608-10)

Professor Roberts testified that a Proxy Put “likely has zero value” to
bondholders. (A612) Not only is a Proxy Put a single trigger of a poison put that
has little if any value, Professor Roberts observed that a 2006 Moody’s study of

"' Marcel Kahan & Michael Klausner, 4ntitakeover Provisions in Bonds:
Bondholder Protection or Management Entrenchment?, 40 UCLA L. Rev. 931,
980 (1993) (“Substantially all bonds issued prior to October 1988 - the date the
RJR Nabisco buyout was announced — contain Hostile Control Change
Covenants, which encumber only hostile takeovers and proxy contests .... These
covenants combine incomplete bondholder protection with strong management
entrenchment features.”); see also Yaxuan Qi and John Wald, State Laws and
Debt Covenants, 51 J. Law & Econ. 179, 183, 197 (2008); Jennifer Arlen & Eric
Talley, Unregulable Defenses and the Perils of Stockholder Choice, 152 U, Pa.
L. Rev. 577, 620 & n.103 (2003);

? See, e.g., Joseph A. Fields et al., Coupon Resets Versus Poison Puts: The
Valuation of Event Risk Provisions in Corporate Debt, Financial Services Rev.
3(2), at 154-55 (1994) (“we find that investors ... place virtually no value on
poison puts”).
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bond covenants does not recognize a Proxy Put as a means of protecting
bondholders from credit risk. (A612-13; A42) Additionally, 2 Moody’s 2008
report said the following about Proxy Puts: “Designed to address hostile
takeovers, this ‘event’ prong is not particularly useful.” (A615; A342 n.16)

Chairman Pitt, who has negotiated debt agreements and counseled boards
of directors about defensive provisions in corporate documents, described a
Proxy Put as a “defensive measure in search of a justification,” as there is no
logical relationship between maintaining incumbent directors in office and
preserving a borrower’s ability to repay debt. (A559; Pitt 118-19)

There is no record evidence that a Proxy Put provides any monetary
value to lenders. Professor Roberts testified that the Proxy Put in the 2007
Indenture has negative value to noteholders, to the extent it hinders a successful
proxy contest, since one of the proxy contestants was advocating strategies that
would benefit Amylin’s noteholders. (A615-17) A representative of Goldman
Sachs, the lead underwriter for Amylin’s 2007 Indenture, testified that Goldman
Sachs had no policy of demanding Proxy Puts in note offerings they underwrite.
(Gelman 29) The offering circular for the 2007 Indenture warned investors that
they should not consider the put rights (including the Proxy Put) “as a significant
factor in evaluating whether to invest in the notes.” (A87)

The only defense expert, Charles Fox, who testified on behalf of Bank of
America, N.A. (“BoA”), the Administrative Agent for the Credit Agreement,
disclaimed any ability to attribute monetary value to a Proxy Put. (Fox 107-09)
Chairman Pitt observed that bank lenders seek covenants even if they have do not
alleviate credit risk: “lenders always want every conceivable protection that’s
known on record to have been received by anyone plus one. That’s what lenders
do. That’s what their lawyers attempt to do.” (Pitt 31)

Even though they do not protect lenders, Proxy Puts have proliferated.
Proxy Puts are a leading example of an emerging problem identified by scholars:
“‘embedding’ [takeover] defenses within a host of seemingly ordinary, and
otherwise legitimate, pre-bid business transactions.™

3 Arlen & Talley, supra note 1, at 582. See also Guhan Subramanian, The
Emerging Problem of Embedded Defenses: Lessons from Air Line Pilots Ass’n,
International v. UAL Corp., 120 Harv. L. Rev. 1239, 1242 (2007) (“Delaware
courts will increasingly be asked to demarcate the contours of permissible
embedded defenses.”).
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B. Amylin’s Strategic and Financial Position in May 2007

Amylin issued convertible notes in 2003 and 2004 that did not include a
Proxy Put. (A36; A39) In May 2007, however, Amylin was operating in a
different strategic environment. Amylin’s Board was advised by management
that Amylin had become a potential acquisition target:

[0t is clear that Amylin is being viewed as a potential acquisition target
by many of the larger pharmaceutical companies.... [I]t is our belief that
at some point in the next 12-18 months it is likely that Amylin will likely
need to engage in a strategic transaction or face the risk that such a
transaction will be forced upon us....

(A66) The memo also discussed how a provision in Amylin’s contract with Eli
Lilly and Co. had served as a “suitable deterrent for a third party to consider
acquiring Amylin,” but “with the changes in the environment ... we assess that
deterrent to be less of a factor.” (A67)

Goldman Sachs and Morgan Stanley provided Amylin’s CEO and CFO
with advice on both financing options and strategic options. (Bradbury 32-33;
Foletta 40-41) Those two firms were selected as lead underwriters for a
convertible note offering,

On May 22-23, 2007, the Board of Directors authorized the issuance of
up to $500 million in convertible notes on “terms to be negotiated by the
Authorized Officers, subject to the approval of the Pricing Committee.” (A69)
The Board had been advised that Amylin was depleting cash and a financing
event would “clearly be required in the next 9-12 months,” that issuing
convertible debt was the easiest way to raise funds, and that given “exceptionally
strong credit markets,” “the banks believe that a $500M deal is very doable at
favorable terms.” (A61; A62)

C. Amylin’s Pricing Committee Blindly Approves the Proxy Put
in the 2007 Indenture

On June 1, 2007, counsel for the lead underwriters circulated a draft
description of the notes that included a Proxy Put. (A574 9 19) It provided that
holders of the notes may demand immediate repayment of the notes at par upon a
“fundamental change,” which is deemed to occur “any time that our ‘continuing
directors’ (as defined below) do not constitute a majority of our board of
directors.” (Id.) “Continuing directors” is defined to mean:
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(i) individuals who on the date of original issuance of the notes
constituted our board of directors and (ii) any new directors whose
election to our Board of Directors or whose nomination for election by
our stockholders was approved by at least a majority of our directors then
still in office (or a duly constituted committee thereof) either who were
directors on the date of original issuance of the notes or whose election
or nomination for election was previously so approved. (/d.)

On June 2, 2007, Cooley Godward, outside counsel for Amylin,
circulated a markup of the description of the notes. The markup eliminated a put
right for stock-for-stock transactions in which Amylin stockholders retained
control — a change enhancing the flexibility of the incumbent directors. (A74-75)
No change was proposed to the Proxy Put. (A75) The Proxy Put was not
negotiated or discussed. (Foletta 33-35)

On June 4, 2007, representatives of Goldman Sachs, Morgan Stanley,
and Cooley Godward attended a meeting of the Pricing Committee. (A77)
Nothing was said about the Proxy Put at that meeting or at any other meeting in
2007. (Foletta 11-12, 25-26, 55-57, 66; Bradbury 17-18). No writien materials
were distributed at the meeting, even though the complete offering circular had
been drafted. (Foletta 65-66; A86) No director asked for or obtained a
description of all material terms. The Pricing Committee approved the notes “on
the terms set forth in the offering circular,” which it had never seen. (A79-80)

D. Amylin’s Finance Committee Blindly Approves the Proxy
Put in the Credit Agreement

On July 12, 2006, the Finance Committee authorized the officers of the
Company to enter into a secured debt facility for up to $100 million on terms and
conditions as those officers determined to be necessary and appropriate. (A575
28) On November 4, 2007, BoA’s counsel distributed a first draft of the Credit
Agreement containing a Proxy Put that prevents the incumbents from approving
any new director who takes office as a result of an actual or threatened proxy
contest. (A576 Y 32) The operative restriction is contained in a parenthetical:

(excluding, in the case of both clause (ii) and clause (iii), any individual
whose initial nomination for, or assumption of office as, a member of
that board or equivalent governing body occurs as a result of an actual or
threatened solicitation of proxies or consents for the election or removal
of one or more directors by any person or group other than a solicitation
for the election of one or more directors by or on behalf of the board of
directors).

10
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(Id) The same language appears in the signed Credit Agreement. (A577 9 36)

This same Proxy Put language is found in BoA’s Model Syndicated
Credit Agreement (the “BoA Form™). (A58) The BoA Form makes clear that
the Proxy Put is subject to negotiation in any transaction, because it isnot a
“footnoted” provision:

Most of the provisions of this form are subject to negotiation in a
particular transaction. There are, however, certain provisions that
should not be altered without the approval of the appropriate Bank of
America personnel. These provisions are footnoted in this model form.

(A56) (emphasis added). BoA’s representative and its outside counsel
acknowledged that the Proxy Put was negotiable. (Barnes 88; Rosche 32)

BoA cannot justify the Proxy Put in the Credit Agreement as a valuable
protection from credit risk. BoA and the other bank lenders were fully protected
from credit risk by a covenant requiring Amylin to maintain a minimum cash
balance of $280 million — twice the maximum amount of borrowed funds. (A576
131) As stated in BoA’s Credit Approval Memorandum: “Should the
unrestricted cash balance fall below the $280MM at any time, the administrative
agent will immediately activate deposit account control agreements to “Lock
down” the cash collateral.,” {A201) A BoA internal email almost chortles over
how BoA earned $1.25 million in fees on a loan with greater protections than
BoA had “originally hoped for”:

Syndication is over-subscribed, we are earning a $1.125MM Fee, and
the documents, while heavily negotiated, provide more than we had
originally hoped for in the form of a Covenant for $400MM in
Unrestricted Cash as a Triggering threshold for more restrictive Terms
and Conditions (of a standard Bank Loan Agreement). It also provides
for Deposit Account Control Agreement covering $280MM of cash,
which are activated for the Agent (BANA) to take direct control of on
behalf of the Term Loan Lenders, in the event the level of cash continues
to fall below that $280MM level — which was set at double the Loan
amount inclusive of both the $125MM Term Loan and the $15MM
RLOC.

(A203) (emphasis added).

11
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Amylin’s outside counsel never tried to wholly eliminate the Proxy Put
during the negotiations, never argued that the Proxy Put provided no added
protection to lenders in light of the minimum cash balance requirement, and
never argued that the Proxy Put was antithetical to the franchise rights of
stockholders. (Barnes 65-66, 68, 82, 86, 88, Cuddeback 57; Rosche 32-33; A577
99 33-35) Nor did Amylin’s outside counsel (or any Amylin manager) alert
Amylin’s Board of Directors to the Proxy Put. (A577-78 §37) The Finance
Committee of the Board signed a Unanimous Written Consent authorizing the
Credit Agreement based on an email that identified a handful of the contract
terms, but made no mention of any of the acceleration rights, much less the Proxy
Put. (A193-99)

E. Amylin’s Directors First Learn About the Proxy Puts From a
Proxy Contest Launched in 2009

On January 29, 2009, Icahn Partners LP and affiliates (“Icahn”), an
approximately 8.8% stockholder, notified the Company of its intention to
nominate a slate of five directors to Amylin’s 12-person non-classified Board.
On January 30, 2009, Eastbourne Capital Management, L.L.C. (“Eastbourne™), a
12.5% shareholder, notified the Company of its intention to nominate its own
slate of five directors. (AS78 19 39-40)

On February 2, 2009, Lazard Capital Markets published a note observing
that the Proxy Put in the 2007 Indenture coerces the contestants from seeking to
replace a majority of the Board: “Selecting only five as the number of board
members to replace may avoid triggering this clause. We believe both equity
activist sharcholders are aware of this clause, and could consolidate their
recommendations to avoid triggering this clausef.]” (A347)

* Eastbourne subsequently advised the SEC that it “ha[d] no option but to limit
itself to a short slate as a result of a ‘poison put’ in Amylin’s outstanding
convertible notes and principal senior credit agreement.” Letter from Daniel S.
Sternberg to Michelle Anderson, Chief, and Christina E. Chalk, Special Counsel,
Office of Mergers and Acquisitions, Division of Corporate Finance, Securities
and Exchange Commission at 3, n.2 (Mar. 30, 2009), http://www.sec.gov-
/divisions/-corpfin/cf-noaction/2009/eastbournecapital033009-sec 14~
incoming.pdf. The SEC allowed the proxy contestants to put each other’s
nominees on their respective proxy cards. Eduardo Gallardo et al., SEC Granis
No-Action Relief to Activist Shareholders, Apr. 19, 2009, Harvard Law School
Forum on Corporate Governance and Financial Regulation, http:/blogs.-
law.harvard.edu/corpgov/2009/04/19/sec-grants-no-action-relief-to-activist-
sharcholders/.

12
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That same day, Morgan Stanley published a note discussing how a proxy
contest that elected a Board majority could wipe out shareholder value:

Nomination of two competing board slates creates some risk that the
“fundamental change” clause in bondholder agreements could be
reached, which would put extraordinary pressure on the equity (likely
wiping it out). . . . [T]here is a chance that a majority of directors could
be replaced, which would allow bondholders to put their bonds on the
company at par (currently trade meaningfully below par).... [Ejquity
investors need to carefully monitor progression of these slates, as they
have the potential fo create significant risk and transfer full ownership
of the company to bondholders. (A346) (emphasis added).

It was not until the internal distribution at Amylin of that Morgan Stanley
analyst report that Amylin’s CEO and CFO each learned about the existence of
the Proxy Puts in the 2007 Indenture and Credit Agreement. The CEO and CFO
both admitted having no prior knowledge of the Proxy Puts. (Bradbury 17-18;
Foletta 10-12) By extension, no director knew of the Proxy Puts.” Amylin’s
CEO testified that he would have wanted to know about the Proxy Puts at the
time they were authorized. (Bradbury 43-44)

F. Amylin’s Board Uses the Proxy Puts to Coeree the Vote

Instead of taking prompt and effective action to nullify the Proxy Puts,
Amylin’s Board acted in a manner that highlights their coercive effect. Amylin
filed a Form 10-K that detailed the financial devastation that could result from a
successful proxy contest. Amylin reported approximately $816.8 million in cash,
cash equivalents and short term investments as of year-end 2008. (A356)
Amylin acknowledged that triggering of the Proxy Puts could require accelerated
repayment of up to $915 million of indebtedness and that Amylin “may not have

* The Court of Chancery stated that the CEO’s and CFO’s lack of prior
knowledge “may, on the surface, seem compelling for its ‘shock value,”” but
“does little if anything to support the plaintiff’s claim,” because “the CFO is not
* a director, and there is nothing in the record to indicate whether the CEO, who is
a director, was a member of the Pricing Committee[.]” (Op. 25 n.42) The Court
of Chancery overlooked that the minutes of the Pricing Committee clearly state
that the CEO, Daniel Bradbury, is a member of the Pricing Committee who
attended the pertinent meetings respecting the 2007 Indenture. (A72.1; A77)
The CFO, Mark Foletta, was the officer responsible for informing the Pricing
Committee about the terms of the note offering. (Foletta 25; see A78) The
directors’ ignorance of the Proxy Puts is stipulated. (AS575 9 25; A577937)

13
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the liquidity or financial resources to do s0.” (A356) Amylin further disclosed
that the fair value of its 2007 notes and 2004 notes was hundreds of millions of
dollars less than their face value at year-end, which meant that stockholders
would not vote to trigger such a windfall for noteholders. (A352; A354-55; see
also A578-79 1Y 44-45) Amylin chose not to disclose in the 10-K that the Board
possessed the right to disable the Proxy Put in the 2007 Indenture by approving
any stockholder nominees.

On March 9, 2009, Eastbourne wrote a letter to Amylin urging the Board
to “adopt[] the resolutions and seek[] the waivers necessary to approve the
nomination of all duly noticed candidates and permit your shareholders to
exercise the free and unfettered franchise that is their right and elect the directors
they collectively determine can best lead the Company.” (A361) The Board did
nothing.

The Pension Fund filed suit on March 24 and promptly obtained, over
the Board’s opposition, expedition on the claim that the Board was obliged to
approve the stockholder nominees. Amylin sought and achieved delay
nonetheless. On March 31, 2009, its counsel sent a letter to the Indenture Trustee
for the 2007 Indenture, The Bank of New York Trust Company, N.A.
(“BONY™), requesting that BONY “confirm that the Company’s Board has the
authority to approve the Icahn and Eastbourne nominees under these
circumstances[.]” (A387) Predictably, BONY responded that Amylin’s letter
request did not trigger any obligation under the 2007 Indenture for it to give the
confirmation requested. (A391) Amylin used BONY’s non-response to shift
blame away from the Board for not approving the stockholder nominees, On
April 2, 2009, Amylin issued a public letter stating that due to BONY’s refusal to
confirm the Board’s view that it possessed the right to approve the Icahn and
Eastbourne nominees, “this issue will need to be resolved in court.” (A393)°

Amylin’s April 2, 2009 letter to stockholders made clear that the Board
would approve the stockholder nominees if it was free to do so: “The Board is

¢ If Amylin’s Board truly desired to eliminate the coercive effect of the Proxy Put
in the 2007 Indenture, it could have acted pursuant to Sections 8.01 and 8.06 of
the 2007 Indenture and supplied BONY with a Board resolution, Officer’s
Certificate and Opinion of Counsel authorizing BONY to confirm the plain
language of the Proxy Put or to execute a supplemental indenture curing any
ambiguity about the scope of the Board’s approval power. (A155; A156-57)
BONY’s corporate representative testified that the submission of such corporate
documents is the ordinary manner to resolve interpretive issues. (Petta 25-26,
111-12)
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dedicated to having a fair and transparent election and will do what is in its
confrol to accomplish that goal.” (A393) The letter did not question the integrity
of any of the stockholder nominees. (/d.)

Amylin waited until April 1, 2009 to write a letter to BoA requesting that
the Proxy Put in the Credit Agreement be amended or waived. (A388) The
lawyer for BoA who negotiated the Credit Agreement testified that she had
expected a request for a waiver from Amylin as soon as it became possible that
the Proxy Put could be triggered. (Rosche 77-78) Amylin then delayed
negotiating with BoA until just before trial, as discussed in Section H below.

G. The Partial Settlement Respecting the 2007 Indenture

In view of the Board’s public commitment to bring about a “fair and
transparent election,” and the Board’s asserted ignorance of the Proxy Puts when
it authorized the debt instruments in 2007, the Pension Fund entered into a partial
settlement with Amylin. The partial settlement was a simple trade that narrowed
the scope of the litigation and bound the Board to its public commitment to a fair
election, Amylin’s Board agreed to approve the stockholder nominees subject to
a final declaratory judgment that it is legally empowered to do so. In return, the
Pension Fund agreed to drop its claims that the Board had acted disloyally in
adopting the Poison Puts and was continuing to act disloyally in not approving
the stockholder nominees. (A402) The settling parties informed the Court of the
partial settlement on April 13, 2009, so that it could be immediately
implemented. (A399) Two days later, pursuant to the partial settlement, Amylin
issued a Form 8-K disclosing the partial settlement and the Board’s rationale for
agreeing to approve the stockholder nominees:

Amylin is pleased to have reached this partial settlement because the
Company has been actively exploring how it could address the concerns
over the Indenture’s “fundamental change” provisions and the change of
control provisions in the Company’s 2007 credit agreement while
fulfilling its commitment to stockholders and the Company, and its
obligations to debt holders.... As the litigation progressed, it became
clear that the positions of the Company and the Plaintiff on this
fundamental point did not substantially diverge and therefore that partial
resolution of this litigation was in the interests of both the Company and
its stockholders.

.... It has always been the view of Amylin and its Board that

stockholders should have the right to make decisions on matters such as
board composition.... (A406)

15
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H. The Limited Waiver Respecting the Credit Agreement

The partial settlement had no effect on the Proxy Put in the Credit
Agreement. A major proxy advisory service published an advisory note on April
15, 2009 discussing this problem: “AMLN shareholders will face threat of
immediate repayment of at least the up to $125 million term loan and $15 million
revolving credit facility — possibly enough of a residual threat to tip the scales
towards incumbents in upcoming director elections.”

Amylin delayed negotiations with BoA and impeded BoA’s provision of
a limited waiver. It was not until the May 1, 2009 pre-trial conference (the
business day before trial) that BoA’s counsel disclosed that an agreement in
principle had been struck with Amylin after last-minute negotiations. (A566.1)
Even though the agreement only addressed the potential of an election of a new
board majority at the 2009 annual meeting, the Court suspended the trial on the
Credit Agreement over the Pension Fund’s objection. (A569-70) Just a few
hours later, however, Amylin’s counsel advised the Court that Amylin’s Board
had rejected the proposed waiver! (A591) When the Court ordered that trial on
the Credit Agreement issues would go forward on Monday, May 4, Amylin
signed a revised waiver agreement. (A592)

On May 6, 2009, BoA advised the Court that all lender consents had
been obtained. (A621) Neither BoA, Amylin nor the Board argued that the
limited waiver mooted the Pension Fund’s claims respecting the Credit
Agreement.

The agreement consisted of the lenders’ waiver if a “Specified Change of
Control, if any shall occur at or in connection with the 2009 Annual Meeting.”
(A624 § 1.01(a)) “Specified Change of Control” is defined as the election of six
or more of the shareholders nominees at or in connection with the 2009 Annual
Meeting. (A623) The waiver did not approve the stockholder nominees for
purposes of the Credit Agreement.

’ RiskMetrics Group, Inc., Amylin Pharmaceuticals Inc. (AMLN): “Poison Put”
Litigation 1 (Apr. 15, 2009).
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I The Result of the 2009 Annual Meeting

Amylin did not approve any of the stockholder nominees in advance of
the May 27, 2009 annual meeting, and did not make any commitment (apart from
the partial settlement) to approve any of the stockholder nominees following the
election. A proxy advisory service noted that the election of directors could be
influenced by the Board’s failure to approve, even though only five scats were
being contested:

Thumb on the scale? The[] key remaining issue in our view is whether
the current unresolved status of the [cahn/ Eastbourne nominees (will
they be formally “approved,” and if so, when?) might meaningfully
influence the outcome of upcoming elections. ...}

On June 2, 2009, Amylin publicly announced, based on a preliminary
tabulation, that sharcholders had voted to oust Amylin’s Chairman as well as its
Lead Independent Director and had elected in their place one Icahn nominee and
one Eastbourne nominee.”

Since the two newly elected directors have not been approved for
purposes of either the 2007 Indenture or the Credit Agreement, the election of
Jjust four new directors in 2010 will trigger the Proxy Puts in both debt
instruments. Additionally, the two newly elected directors are not deemed
continuing directors who have the power to vote on the approval of future
nominees,

¥ RiskMetrics Group, Inc., Amylin Pharmaceuticals Inc. (AMLN): “Poison Put”
Litigation — Update 2 (May 15, 2009} (emphasis in original).

? Press Release, Amylin Pharmaceuticals, Inc., Amylin Announces Preliminary
Tabulation of Annual Meeting Results (June 2, 2009).
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ARGUMENT

L THE COURT OF CHANCERY ERRED IN NOT VALIDATING
THE INCUMBENT DIRECTORS’ DECISION TO APPROVE THE
STOCKHOLDER NOMINEES FOR PURPOSES OF THE 2007
INDENTURE

A. Question Presented

Did the Court of Chancery err in not issuing a declaratory judgment that
Amylin’s incumbent directors are entitled to approve the Eastbourne and Icahn
nominees, as Amylin and the Board agreed to do in the partial settlement
agreement, and in treating the propriety of that decision as unripe? (A398; A429-
30; A579; A583)

B. Scope of Review

Questions of justiciability are reviewed de novo, Cresceni/Mach I
Partners, L.P. v. Dr. Pepper Bottling Co., 962 A.2d 205, 208 (Del. 2008), as is
review of the disposition of summary judgment motions, Grabowski v. Mangler,
938 A.2d 637, 641 (Del. 2007), and the trial court’s formulation and application
of legal principles, Reddy v. MBKS Co., 945 A.2d 1080, 1085 (Del. 2008).

C. Merits of Argument

There is no principle of Delaware corporate law more fundamental than
“the stockholders’ unimpeded right to vote effectively in an election of
directors.” MM Cos. v. Liquid Audio, Inc., 813 A.2d 1118, 1127 (Del. 2003).
There is no exception to the oft-stated rule that “if the stockholders are not
satisfied with the management or actions of their elected representatives, the
power of corporate democracy is available to the stockholders to replace the
incumbent directors when they stand for re-election.” Id. (citing Unocal Corp. v.
Mesa Petroleum Co., 493 A.2d 946, 959 (Del, 1985), and Aronson v. Lewis, 473
A.2d 805, 811 (Del. 1984)). When this Court has upheld defensive measures,
such as a poison pill or a stock repurchase plan, it has determined that those
measures “did not fundamentally restrict proxy contests.” Uhnitrin, Inc. v.
American General Corp., 651 A.2d 1361, 1387 (Del. 1995) (discussing Moran v.
Household Int’l, Inc., 500 A.2d 1346, 1355 (Del. 1985)); see id. at 1388 n.39.
“[Clareful judicial scrutiny will be given a situation in which the right to vote for
the election of successor directors has been effectively frustrated and denied.”
MM Cos., 813 A.2d at 1127 (empbhasis in original).
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Here, the Court of Chancery properly held that the approval power
contemplated by the 2007 Indenture must be interpreted to permit incumbent
directors to approve a slate of nominees that the incumbents are not endorsing for
election. Otherwise, the Proxy Put in the 2007 Indenture “would prohibit any
change in the majority of the board as a result of any number of contested
elections, for the entire life of the notes.” (Op. 19) A Proxy Put “with such an
eviscerating effect on the stockholder franchise would raise grave concerns,”
“might be unenforceable as against public policy,” and “would likely put the
trustee and noteholders on constructive notice of the possibility of its ultimate
unenforceability.” (/d. & n.32)"°

Despite these comments, the Court of Chancery advanced an
interpretation of the Board’s approval power that similarly prevents the election
of a majority of new directors for the duration of the 2007 Indenture. The Court
of Chancery narrowly defined the circumstances when incumbent directors can
approve stockholders nominees consistent with the implied covenant of good
faith and fair dealing: “if the board determines in good faith that the election of
one or more of the dissident nominees would not be materially adverse to the
interests of the corporation or its stockholders.” (Op. 21) That standard is not
derived from any Delaware precedent respecting stockholder franchise rights.
This Court has never allowed a board to wield corporate power against dissident
nominees for election based on the incumbents’ mere belief (real or contrived)
that stockholders would be better off if the dissidents were not elected. The
Court of Chancery’s proposed standard creates powerful incentives for
incumbents to wield that power by not approving stockholder nominees,
foreclosing stockholder choice. Incumbents will not approve stockholder
nominees, and stockholders will not vote for those nominees, if the corporation
remains exposed to the threat of debt acceleration in a future breach of contract
claim by lenders. The Court of Chancery overrode a judgment by the incumbents
that it was appropriate to enter into a partial settlement premised on allowing
stockholders a meaningful choice at the annual meeting. The only interpretive
rule consistent with Delaware’s protection of the stockholder franchise is one that
places a heavy burden on incumbents only if they refuse to approve stockholder
nominees. The Court of Chancery’s standard invites entrenchment-motivated
directors to refuse to approve stockholder nominees.

% ¢f Paramount Communications Inc. v. QVC Network Inc., 637 A.2d 34 (Del.
1994) (“Since the No-Shop Provision was invalid, Viacom never had any vested
contract rights in the provision.”). The 2007 Indenture contains a severability
provision (A112 § 1.10), as does the Credit Agreement (A323-24 § 10.12).
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1. The Court of Chancery’s New Rule Is Inconsistent
with Delaware Law Respecting the Stockholder
Franchise

Under the Court of Chancery’s rule, incumbent directors can effectively
frustrate a proxy contest by making a “determination ... that the election of one
or more of the stockholder nominees would be harmful to the corporation or the
interests of its stockholders.” (Op. 23) That determination would allow directors
not to approve stockholder nominees for purposes of an indenture, which could
mean that election of stockholder nominees would trigger the acceleration of debt
that the company does not have the means to repay. Stockholders will not vote to
render their company insolvent.

Directors who make a conscious decision nof to approve stockholder
nominees, and thereby prevent a contested election, must be held to strict
scrutiny. “This Court and the Court of Chancery have remained assiduous in
carefully reviewing any board actions designed to interfere with or impede the
effective exercise of corporate democracy by shareholders, especially in an
election of directors.” MM Cos., 813 A.2d at 1127. This Court endorsed the
“cogent explanation” of Chancellor Allen in Blasius Industries, Inc. v. dilas
Corp., 564 A.2d 651 (Del. Ch. 1988), “of why judicial review under the
deferential traditional business judgment rule standard is inappropriate when a
board of directors acts for the primary purpose of impeding or interfering with
the effectiveness of a shareholder vote, especially in the specific contest
presented in Blasius of a contested election for directors[.]” MM Cos., 813 A.2d
at 1128. Chancellor Allen wrote of such board actions:

The only justification that can be offered for the action taken is
that the board knows better than do the shareholders what is in the
corporation’s best interest. While that premise is no doubt true for any
number of matters, it is irrelevant {(except insofar as the shareholders
wish to be guided by the board’s recommendation) when the question is
who should comprise the board. . .. [T]hat view, held in good faith,
entitled the board to take certain steps to evade the risk it perceived. It
could, for example, expend corporate funds to inform shareholders and
seek to bring them to a similar point of view,

But there is a vast difference between expending corporate funds
to inform the electorate and exercising power for the primary purpose of
foreclosing effective shareholder action. A majority of shareholders,
who were not dominated in any respect, could view the matter differently
than did the board....
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Blasius, 564 A.2d at 663, quoted in MM Cos., 813 A.2d at 1129, See also Stahl
v. Apple Bancorp, Inc., 579 A.2d 1115, 1124 (Del. Ch. 1990} (“I do not accept
the notion that the prospect that the shareholders might vote differently than the
board recommends can alone constitute any threat to a corporate interest.”).

The Court of Chancery’s rule in this case allows incumbents to exercise
corporate power to foreclose effective shareholder action based on a mere “good
faith” determination by the Board that harm would result if an independent,
uncoerced stockholder majority elected “one or more of the dissident nominees.”
(Op. 21) A good faith determination is sufficient for purposes of spending
corporate money on a proxy campaign. It is insufficient for purposes of
strangling a proxy contest to replace a majority of continuing directors.

A close case factually is Sutton Holding Corp. v. DeSoto, Inc., 1991 Del.
Ch. LEXIS 85 (May 14, 1991), in which a board amended a “Change in Control”
provision in its pension plans for the “obvious purpose” of foreclosing “anyone
that the shareholders elect but that the board has not nominated™ from financing
an acquisition by resorting to the Company’s excess pension funding. Id. at *5
n.3. Chancellor Allen presumed that the Board violated its duty of loyalty in
amending the plans, since “{a]bsent quite extraordinary circumstances, in my
opinion, it constitutes a fundamental offense to the dignity of this corporate
office for a director to use corporate power to seek to coerce shareholders in the
exercise of the vote.” Id. at *3. When a complaint was filed, the board quickly
resolved, to the fullest extent permitted by law, that the election of the
stockholder nominees would nor be deemed a change of control for purposes of
the pension plans. 7d. at *7-8. Chancellor Allen was willing to use his equitable
powers to delay the annual meeting so that an expedited declaratory judgment
action could proceed in federal court to resolve any doubt about the rights of
third parties under the amended pension plans. /d. at *14. Chancellor Allen
“agree[d] that resclution of the doubts that the board’s prior (1987) actions have
created, and from which its present members now benefit, is important and
perhaps essential if the forthcoming corporate election is to truly confer the
legitimacy that presents the underlying reason for shareholder elections.” Id. at
*10. That language hardly suggests that a board may oppose an injunction
application, and allow a coerced election to proceed, simply by making a
determination that harm would result if the stockholder nominees were elected.

The Court of Chancery purported to adopt its good-faith-determination
rule from a single case, Hills Stores Company v. Bozic, 769 A.2d 88 (Del. Ch.
2000). (Op. 20-21) The operative question in Hills was whether a board had a
reasconable basis for not approving a change in control for purposes of certain
employment agreements, thereby triggering severance payments. That question
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arose after the contested election had taken place and the dissident nominees had
been elected. There was no issue of stockholder coercion from the employment
agreements since the stockholder nominees ran on a platform premised on their
proponent’s offer to buy the company at a significant premium after refinancing
the company’s debt and making the severance payments. fd. at 104. Moreover, a
prior settlement had released a claim that the severance payments were “so large
as to constitute a coercive influence on a Hills stockholder vote.” Id. Nothing in
Hills supports a rule that incumbent directors may foreclose a proxy contest by
deciding not to approve stockholder nominees for purposes of a material debt
instrument.

2. The Court of Chancery’s New Rule Incentivizes
Incumbents Not To Approve Stockholder Nominees

The Court of Chancery adopted a good-faith-determination-of-harm
standard even though the Court observed that Amylin’s Board had issued fight
letters, which, “if taken at face value, ... would suggest that the board has
concluded that the dissidents would be harmful to the company[.]” (Op. 22) The
Court disregarded the fight letters as ““puffery’” and stated that they are “hardly
the same as a determination by the board, in the exercise of its power to approve
Continuing Directors, that the election of one or more of the stockholder
nominees would be harmful to the corporation or the interests of its
stockholders.” (Op. 22-23) Hence, according to the Court of Chancery, the
existence of the fight letters did not preclude a board determination that the
stockholders nominees could be approved.

As a practical matter, however, incumbent directors are highly
disincentivized to approve stockholder nominees under the Court of Chancery’s
standard. Any proxy campaign by incumbents is an effort to persuade
stockholders that election of the dissidents is contrary to their economic interest.
A determination to approve stockholder nominees under the Court of Chancery’s
standard would be tantamount to an admission that the incumbents’ fight letters
are false or frandulent. Incumbents instead are incentivized to foreclose a
contested election and ensure their continued incumbency by determining that
election of stockholder nominees would harm stockholders.

Additionally, incumbents may have legitimate concerns that if they voted
to approve the stockholder nominees, and if the stockholder nominees are
elected, the incumbents’ fight letters could be used in litigation by the lenders to
argue that the stockholder nominees could not be approved consistent with the
implied covenant of good faith and fair dealing. The prospect of a future claim
from the lenders creates potential massive liability under the Proxy Put in a debt
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instrument. Directors will avoid exposing themselves to potential litigation
seeking redress for any corporate liability to lenders.

By way of contrast, a board’s decision under the Court of Chancery’s
standard not to approve stockholder nominees is free from significant risk. The
directors would be making a determination consistent with their fight letters.

A heightened standard of review of any delay in approving stockholder
nominees creates none of these problems. If incumbents are obliged to approve
stockholder nominees in virtually all circumstances in order to facilitate a
competitive election, then no stigma is attached to approving stockholder
nominees. Incumbents can proceed with their proxy fight and explain why a vote
for the dissidents risks great harm. The reasonable expectation of lenders would
not be frustrated, since the initial purchasers agreed in the indenture to grant
approval power to the incumbents.

3. The Court of Chancery’s New Rule Inhibits
Stockholders from Seeking to Remove a Majority of
Directors

Scholars have observed that “[a] change in control covenant can be
especially effective in insulating managers against proxy contests. Shareholder
gains in proxy contests are much smaller than their gains in hostile acquisitions.
Hence, even a covenant that creates only modest costs in the event of a -
successful proxy challenge may be sufficient to induce shareholders to vote in
favor of incumbent management and ward off some would-be challengers from
the outset.” Kahan & Klausner, supra note 1, at 946 (footnotes omitted).

Proxy contests are expensive. The SEC has proposed new proxy access
regulations in part because a proxy fight is “an extremely costly process.”'! The
Court of Chancery’s new rule adds to the cost of a proxy contest and makes it
less likely that a potential proxy contestant will seek to remove a majority of
directors. Any such potential proxy contestant must anticipate a need to litigate
and win a difficult claim challenging the good faith business judgment of the
incumbents. The cost and uncertainty of winning that litigation lessens the
chance that a proxy contest ever will be initiated. It also reduces the threat of a
proxy contest as a tool to discipline management and incumbent directors. If,
however, incumbent directors must face heightened scrutiny if they refuse fo

I Press Release, Securities and Exchange Commission, SEC Votes to Propose
Rule Amendments to Facilitate Rights of Sharcholders to Nominate Directors
(May 20, 2009).
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approve stockholder nominees, then potential proxy contestants would have a
clear and expedient litigation path (akin to a demand for a stockholder list
pursuant to 8 Del. C. § 220(c)), which should induce incumbents to act promptly
to approve identified nominees.

4.  The Evidence Justifies Upholding the Board’s
Agreement to Approve the Stockholder Nominees

The Court of Chancery stated that the record contains “no evidence
regarding the board’s deliberation with respect to the decision to approve the
stockholder-nominated slate.” (Op. 21) According to the Court of Chancery,
that supposed lack of evidence respecting a decision made in the context of a
settlement “raise[s] a question whether the board’s decision to approve was made
a good faith exercise of its considered business judgment, or instead taken simply
to avoid facing a lawsuit for money damages against themselves personally.”
(Op. 21-22, 23) There is no lack of record evidence about the Board’s reasoning,
and there is no legal or factual basis for questioning the Board’s decision to allow
a contested election to go forward free from the coercion of threatened debt
acceleration by noteholders.

Amylin’s April 2, 2009 letter to stockholders stated that “[t]he Board is
dedicated to having a fair and transparent election and will do what is in its
control to accomplish that goal.” (A393) That pronouncement followed the
Pension Fund’s success in obtaining a date for an expedited trial on its claim for
a mandatory injunction requiring the Board to approve the stockholder nominees
for purposes of the 2007 Indenture. The partial settlement resolved the Pension
Fund’s duty of loyalty claim for injunctive relief and held the Board to its public
commitment. In accordance with SS&C Technologies, Inc., Shareholders Litig.,
911 A.2d 816 (Del. Ch. 2006), and Chickering v. Giles, 270 A.2d 373 (Del. Ch.
1970), the Pension Fund gave notice of the partial settlement to the Court of
Chancery on April 13, 2009, so that the settlement could be implemented
immediately. (A399) The Court of Chancery raised no concern at that time
about the propriety of the Board’s decision to approve nominees pursuant to the
partial settlement, and the settling parties implemented their agreement. The
Board agreed to approve the stockholder nominees upon receipt of an expedited
final adjudication (A402 § 5), and the Pension Fund filed a new pleading that
dropped certain claims, including the claim for a mandatory injunction requiring
the Board to approve the stockholder nominees. (Compare A430 with A384)
Amylin’s April 15, 2009 8-K made clear that the Board entered into the partial
settlement because doing so “was in the interests of both the Company and its
stockholders” and because “[i]t has always been the view of Amylin and its
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Board that stockholders should have the right to make decisions on matters such
as board composition....” (A406)

The Indenture Trustee took no discovery into the Board’s decision to
settle. Mere suspicion of an improper personal motivation (i.e., to avoid money
damages in a lawsuit where no damages were sought on any claim} is no basis to
overcome evidence of a good faith business judgment that is consistent with the
directors’ fiduciary obligation not to impede the free exercise of the stockholder
franchise. The partial settlement binding Amylin’s Board to facilitate
stockholder franchise rights should have been welcomed by the Court of
Chancery, especially given Delaware’s venerable policy favoring the voluntary
settlement of contested claims. See Rome v. Archer, 197 A.2d 149, 153 (Del.
1964). The Court of Chancery improperly imposed heightened scrutiny in a
circumstance when none was warranted. Only the refusal to approve stockholder
nominees should be subject to exacting scrutiny.

5. The Pension Fund’s Claim for a Declaratory
Judgment Was Ripe

Without citing any authority, the Court of Chancery decided to “treat the
issue [of the Board’s approval decision] as unripe.” {Op. 23) The Court of
“Chancery erred in not issuing the requested post-trial declaratory judgment.

The purpose of dismissal on ripeness grounds is to avoid rendering an
“advisory opinion” or an “adjudication of hypothetical questions.” Energy
Partners, Ltd. v. Stone Energy Corp., 2006 Del. Ch. LEXIS 182, at *26 (Oct. 30,
2006) (citing Rollins International, Inc. v. International Hydronics Corp., 303
A.2d 660, 662 (Del. 1973)). Ripeness requires only a “common sense
determination that the plaintiff’s interest in a swift resolution of the case
outweighs the court’s interest in postponing review until the question arises in
some more concrete and final form.” Shevock v. Orchard Homeowners’
Ass’n, 621 A.2d 346, 349 (Del. 1993).

Here, Amylin stockholders needed {and still need) resolution of the
question whether the Board is contractually entitled to approve the stockholder
nominees. In the absence of approval for purposes of the 2007 Indenture, the two
newly elected directors are barred by the 2007 Indenture from participating in
any future decision to approve nominees, and the future election of four new
directors at any time until 2014 will trigger the lenders’ acceleration rights.

Moreover, the question of the Board’s contractual entitlement to approve
the stockholder nominees was (and is) in “concrete and final form.” The parties
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briefed motions for summary judgment respecting the Board’s contractual
entitlement to approve stockholder nominees. Trial was held on all issues
respecting the 2007 Indenture.

The Court of Chancery had no ground to withhold rendering a post-trial
decision on the Pension Fund’s application for a declaratory judgment. The
Pension Fund is entitled to a final order requiring the Board, pursuant to the
partial settlement, to approve the two stockholder nominees elected at the annual
meeting of May 27, 2009. No rule of law or equity warrants relegating the
Pension Fund “to replead its case” that the Board is required by its duty of
loyalty to approve those nominees. (Op. 24) That outcome only rewards the
incumbent directors for failing to approve any of the stockholder nominees.

¥ ok ok

For the foregoing reasons, the Pension Fund respectfully requests that
this Court reverse the Court of Chancery to the extent it dismissed Count IIf and
declare that Amylin’s Board is entitled to approve the Icahn and Eastbourne
nominees and therefore required to do so pursuant to the partial seftlement.
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IL THE COURT OF CHANCERY ERRED IN NOT INVALIDATING
THE PROXY PUT IN THE CREDIT AGREEMENT AND IN
DISMISSING THE CLAIM AS MOOT

A. Question Presented

Did the Chancery Court err in not granting summary judgment in the
Pension Fund’s favor on its ¢laim to invalidate the Proxy Put in the Credit
Agreement, and in dismissing the claim as moot? (A397; A428-29; A580; A583;
A636-37)

B. Scope of Review

The disposition of summary judgment motions and questions of
justiciability are reviewed de novo. Crescent/Mach I Partners, L.P. v. Dr.
Pepper Bottling Co., 962 A.2d 205, 208 (Del. 2008); Grabowski v. Mangler, 938
A.2d 637, 641 (Del. 2007).

C. Merits of Argument

1. The Pension Fund Is Entitled to Summary
Judgment on Its Claim to Invalidate the Proxy Put in
the Credit Agreement

Entry of summary judgment is appropriate when no genuine issue of fact
exists and the movant is entitled to judgment as a matter of law. Williams v.
Geier, 671 A.2d 1368, 1375 (Del. 1996). Here, the one essential fact is
undisputed. Under the plain words of the Credit Agreement, the election of a
majority of new directors over a span of 24 months “as a result of an actual or
threatened solicitation of proxies or consents” triggers the acceleration of a $125
million term credit facility and a $15 million revolving credit facility. (A576
32; A577 9 36; A354-55) Amylin’s continuing directors have no discretion to
disable that Proxy Put, regardless of the quality of the director candidates and
regardless of the burden imposed if $140 million of debt is accelerated.

The mandatory nature of a debt acceleration provision triggered by the
election of a majority of new directors renders the Proxy Put inconsistent with
the franchise rights of stockholders and the statutory scheme of the DGCL. In
CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227 (Del. 2008), this
Court held that an expense reimbursement bylaw was statutorily invalid,
“because the Bylaw contains no language or provision that would reserve to
CA’s directors their full power to exercise their fiduciary duty to decide whether

27




PUBLIC VERSION

or not it would be appropriate, in a specific case, to award reimbursement at all.”
Id. at 240. “[T]he very proposition that renders the Bylaw, as written, invalid [is
that it] mandates reimbursement of election expenses in circumstances that a
proper application of fiduciary principles could preclude.” Id. at 239-40.

A $140 million Proxy Put that cannot be disabled by unilateral action of
the board is of far greater magnitude and import than a bylaw that mandates
reimbursement of election expenses. An expense reimbursement bylaw serves
the salutary purpose of “promot[ing] the integrity of [the] electoral process by
facilitating the nomination of director candidates by stockholders or groups of
stockholders.” Id. at 237. A mandatory Proxy Put is inherently destructive of
franchise rights. It coerces stockholders not to nominate director candidates.
The Proxy Put in the Credit Agreement even coerces stockholders not to threaten
a proxy contest as a means of influencing the nomination process. Amylin’s
Board has no discretion to approve any person elected “as aresult of” a
“threatened” proxy contest, even if that person is later nominated by the
incumbent directors themselves., (A576 9 32)

The mandatory nature of the Proxy Put in the Credit Agreement is
especially insidious because debt acceleration is triggered by the removal of a
majority of continuing directors over a 24-month period. This means that if a
minority of new directors takes office as a result of a threatened or actoal proxy
contest, then stockholders are exposed to debt acceleration if they elect a small
number of new directors over the next 24 months. The election of two directors
in 2009, for example, effectively limits Amylin stockholders to electing only
three directors in 2010, or else Amylin faces debt acceleration. The threat of debt
acceleration can be tantamount to imposing a classified board without
shareholder consent, contrary to 8 Del. C. § 141(d). Amylin stockholders are
entitled to elect all directors annually, pursuant to 8 Del. C. § 211(b).

This lack of director discretion to prevent debt acceleration in the
sensitive context of director elections renders the Proxy Put in the Credit
Agreement invalid. The intersection of two critical issues for stockholders — debt
acceleration and director elections — make mandatory Proxy Puts in debt
instruments problematic. The Court of Chancery discussed both aspects of Proxy
Puts, observing that “there are few events which have the potential to be more
catastrophic for a corporation than the triggering of an event of default under one
of its debt agreements,” and also that the corpeoration is contracting with a third
party over “rights that belong first and foremost to the stockholders (i.e., the
stockholder franchise)[.]” (Op. 27; see also Pitt 68) In other words, the Court of
Chancery recognized why a Proxy Put -- which, unlike virtually every other
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provision of a debt instrument, is directed at a right of stockholders -- is
susceptible to invalidation.

Just as there can be no dispute under Delaware law about the importance
of maintaining the availability of corporate democracy to replace incumbent
directors, see supra pp. 18, 20-21, there can be no dispute about the import of
debt acceleration. As BoA’s own expert wrote in a book he authored:

[Alcceleration often has catastrophic consequences. Usually, the mere
threat of acceleration is sufficient to cause the defaulting party to make
significant concessions in exchange for the lender agreeing not to
accelerate.

Charles M. Fox, Working with Contracts — What Law School Doesn’t Teach You
§ 2.5.2[B], at 27 (2d ed. 2008).

In AFSCME, this Court recognized no distinction between a mandatory
reimbursement bylaw, the delayed redemption poison pill invalidated in
Quickturn Design Systems, Inc. v. Shapiro, 721 A.2d 1281 (Del. 1998), and the
no shop provision invalidated in Paramount Communications Inc. v. QVC
Network Inc., 637 A.2d 34 (Del, 1994). In each case, a contract “preventfed] the
directors from exercising their full managerial power in circumstances where
their fiduciary duties would otherwise require them to [act].” 953 A.2d at 239,
The situation here is no different. The mandatory Proxy Put in the Credit
Agreement prevents the Board from approving a new director in all
circumstances, even though fiduciary duty would otherwise require facilitation of
a contested election.

All mandatory Proxy Puts in debt instruments suffer from this defect.
Stockholder nominees cannot be approved, even in circumstances where the
directors’ fiduciary duties would otherwise require approval. There is no
justification for creating a contractual entitlement to acceleration whenever a
majority of new directors is elected. In the rare, hypothetical situation in which
an election of new directors is inherently damaging to a corporation, the
incumbents should be required to justify that determination. See id. at 240 &
n.34 (postulating a proxy contest motivated by “personal or petty concerns, or to
promote interests that do not further, or are adverse to, those of the corporation,”
such as a proxy contest launched by a competitor with the objective of electing
directors who would breach their fiduciary duties).

Additionally, the Proxy Put in the Credit Agreement is facially invalid
because newly elected directors who are not approved (such as the two newly
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elected Amylin directors) have fewer powers than their fellow directors. Only
the continuing directors are empowered to “approve” nominees for election in
future years. But as observed in Carmody v. Toll Brothers, Inc., 723 A.2d 1180
(Del. Ch. 1998), “under § 141(d), the power to create voting power distinctions
among directors exists only where there is a classified board, and where those
voting power distinctions are expressed in the certificate of incorporation.” Id. at
1190. “{IJf one category or group of directors is given distinctive voting rights
not shared by the other directors, those distinctive voting rights must be set forth
in the certificate of incorporation.” /d. at 1191. Distinctive voting rights cannot,
as a matter of law, be set forth in a contract with lenders.

2. The Claim to Invalidate the Proxy Put in the Credit
Agreement Is Not Moot

“Mootness arises when controversy between the parties no longer exists
such that a court can no longer grant relief in that matter.” Mentor Graphics
Corp. v. Shapiro, 818 A.2d 959, 963 (Del. 2003). If an “alleged injury still exists
despite the occurrence of intervening events, a justiciable controversy remains,
and the mootness doctrine will not operate to deprive a court of jurisdiction to
hear the case.” NAMA Holdings, LLC v. Related World Market Center, LLC, 922
A.2d 417, 435 (Del. Ch. 2007)."

The Court of Chancery erred in dismissing as moot the Pension Fund’s
claim to invalidate the Proxy Put in the Credit Agreement. (Op. 13 n.14) No
legal analysis supported the Court of Chancery’s ruling. Neither BoA, Amylin
nor its directors argued that the Pension Fund’s invalidation claim was moot.

The Court of Chancery relied on a waiver granted by the bank lenders
that was limited to the election of six or more of the shareholders nominees at or
in connection with the 2009 Annual Meeting. (A624 § 1.01(a)} That waiver did
not approve the two nominees elected at the 2009 annual meeting. Nor did the
waiver purport to have any effect on the 2010 annual meeting. Given the
election of two stockholder nominees on May 27, 2009, the Proxy Put in the
Credit Agreement operates to coerce stockholders from taking steps to nominate

" In California Public Employees Retirement System v. Coulter, 2005 Del. Ch.
LEXIS 54 (Apr. 21, 2005), the Court of Chancery rejected a mootness argument
in a dispute over a continuing director trigger in certain employment agreements
that had elapsed. The Court reasoned that the claim “should not be dismissed as
moot because it challenges a practice capable of repetition.... Lone Star may
engage in similar conduct in the future.” Id. at *11. Here, the Credit Agreement
remains in place.
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more than three new directors in 2010. The Proxy Put in the Credit Agreement
improperly infringes on the statutory authority of the continuing directors by
preventing them from unilaterally disabling the Proxy Put and facilitating a
contested election.

The Proxy Put in the Credit Agreement restricts the ability of
stockholders to elect a majority of directors. Shareholders would benefit from
the elimination of a restriction on a future proxy contest. See In re Yahoo!

S holders Litig., C.A. No. 3561-CC, let. op. at 3 (Del. Ch. Mar. 6, 2009)
(discussing the benefit of a settlement that “eliminat{ed] a termination right for
the merger partner in the event a new slate of directors was elected before the
merger closed” and the benefit of a settlement that “resulted in the elimination of
a dead-hand provision that ... would have prevented a new slate of directors from
changing [a] severance plan™). Since invalidating the Proxy Put in the Credit
Agreement would remedy an ongoing injury to the stockholders of Amylin,
Count II remains ripe for purposes of granting that relief.

% % ¥

For the foregoing reasons, the Pension Fund respectfully requests that
this Court reverse the Court of Chancery’s dismissal of Count I and declare that
the Proxy Put in the Credit Agreement is invalid and unenforceable.
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IIL. THE COURT OF CHANCERY ERRED IN DISMISSING THE
CLAIM THAT THE BOARD BREACHED ITS DUTY OF CARE
WHEN BLINDLY AUTHORIZING THE PROXY PUTS

A. Question Presented

Did the Chancery Court err in dismissing the Pension Fund’s claim that
the Board breached its duty of care when it blindly authorized the Proxy Puts in
the 2007 Indenture and the Credit Agreement? {A427; A580)

B. Scope of Review

Questions concerning the trial court’s formulation and application of
legal principles are reviewed de rovo. Reddy v. MBKS Co., 945 A.2d 1080, 1085
(Del. 2008).

C. Merits of Argument

“[T}n making business decisions, directors must consider all material
information reasonably available[.]” Brehm v. Eisner, 746 A.2d 244, 259 (Del.
2000). “Director liability for breaching the duty of care ‘is predicated upon
concepts of gross negligence.” A court faced with an allegation of lack of due
care should look for evidence of whether a board has acted in a deliberate and
knowledgeable way in identifying and exploring alternatives.” Albert v. Alex.
Brown Management Services, Inc., 2005 Del. Ch. LEXIS 133, *13 (Aug. 26,
2005) (quoting Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984)). The gross
negligence standard is met when directors are “recklessly uninformed,” id. at *14
(internal quotation omitted), or act with “reckless indifference to or a deliberate
disregard of the whole body of stockholders[.]” In re Walt Disney Co. Deriv.
Litig., 907 A.2d 693, 750 (Del. Ch, 2005), aff’d, 906 A.2d 27 (Del. 2006)
(internal quotation omitted).

The Court of Chancery dismissed the Pension Fund’s duty of care claim
without analyzing whether the Proxy Put in the 2007 Indenture was both material
and reasonably available and without undertaking any analysis of the Board’s
ignorance of the Proxy Put in the Credit Agreement. The Court of Chancery
ruled that the Board satisfied its duty of care merely be retaining highly qualified
counsel, seeking advice from Amylin’s management and investment bankers
about the terms of the 2007 Indenture and by asking whether the notes contained
any terms that were “‘unusual and not customary.”” (Op. 26)
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The Court of Chancery admonished Amylin’s outside counsel for failing
to disclose to the Board the Proxy Put in the 2007 Indenture (Op. 27), but did not
hold the directors responsible for failing to obtain a list or description of the
material terms of the contract. The Court of Chancery’s decision fails to hold
fiduciaries responsible for their failure to make basic inquiries. It also creates a
perverse incentive for lawyers to protect their clients from liability by
withholding material information. The law should not encourage tactical non-
disclosure, especially in situations where directors are subject to exacting
scrutiny for knowing interference in the effectiveness of the stockholder
franchise.

Delaware law creates no safe harbor for fiduciaries who retain advisors
but do not ask them appropriate questions. In Brefm v. Eisner, this Court
reasoned that a due care case against directors who are advised by an expert will
survive a motion to dismiss if the complaint alleges particularized facts that, if
proved, would show that “the subject matter ... that was material and reasonably
available was so obvious that the board’s failure to consider it was grossly
negligent regardless of the expert’s advice or lack of advice.” 746 A.2d at 262
(emphasis added). Here, the subject matter is a debt acceleration provision
triggered by a proxy contest. When authorizing a debt instrument, directors
should be responsible for understanding the circumstances when debt will
accelerate. As a general principle, directors should be responsible for inquiring
about any contractual provisions that inhibit a change of control. ‘A CEO who
sits on a Board’s Finance Committee should be held responsible if he never asks
a question that would allow him to learn that his company will be rendered
insolvent if stockholders elect a majority of new directors. See suprap. 13 &
n.5.

In Levco Alternative Fund Ltd. v. Reader's Digest Ass'n, 803 A.2d 428,
2002 Del. LEXIS 488 (Aug. 13, 2002), this Court stated: “To the extent that the
directors did not secure sufficient information concerning the effect of the
recapitalization premiom on the Class A shareholders, a serious question is raised
concerning the discharge of their duty of care.” Id. at *6-7. The board “never
focused on the specific impact upon the Class A shareholders of [the] payment of
$100 million to the Class B shareholders.” Id. at *6. In Chesapeake Corp. v.
Shore, 771 A.2d 293 (Del Ch. 2000), the Court of Chancery found that a board
“breached its duty of care” and was “grossly uninformed” when it approved a
supermajority bylaw without discussing or inquiring whether it was realistically
attainable for the potential acquiror to amend the bylaws in the face of the
supermajority bylaw. Jd at 334 & n.100.
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Here, the Amylin Pricing Committee authorized a $575 million note
offering on the terms “set forth in the preliminary offering circular,” without
receiving a copy of the offering circular, a term sheet, or a description of all
material terms. (A79; Foletta 65-66) The Amylin Finance Committee approved
a $140 million Credit Agreement by a unanimous written consent accompanied
by a short email listing a handful of terms. (A193-99) The Proxy Puts were
never discussed. (A575 9 25; A577 9§ 37) No advice was rendered and no
alternatives were evaluated.

“[11f the plaintiff shows that the directors breached their fiduciary duty of
care . . . . the burden then shifts to the director defendants to demonstrate that the
challenged act or transaction was entirely fair to the corporation and its
shareholders.” In re Walt Disney, 906 A.2d at 52. The Amylin Board cannot
show entire fairness, given its utter failure to consider alternatives, the lack of
value of Proxy Puts, and their destructive effect on stockholder franchise rights.
It is also noteworthy that even after belatedly learning about the Proxy Puts in
2009, the Board took no prompt or effective action to ameliorate their coercive
effect of the Proxy Puts. Rather, the Board opportunistically used the newly
discovered Proxy Puts as part of a campaign to defeat the proxy contest.

Amylin’s directors are not faced with any threat of monetary liability for
a breach of the duty of care. The appropriate remedy is a declaratory judgment
invalidating the Proxy Puts so that stockholders can freely exercise their
franchise rights.

% % %

For the foregoing reasons, the Pension Fund respectfully requests that
this Court reverse the Court of Chancery’s dismissal of Count I and declare that
the Proxy Puts in the 2007 Indenture and the Credit Agreement are invalid and
unenforceable.
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CONCLUSION

For the foregoing reasons, the undersigned counsel respectfully requests
that this Court reverse the decision of the Court of Chancery in the manner set

forth above.
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language is unambiguous if it has ‘a definite and precise meaning, unatteglded by
danger of misconception in the purport of the [contract] itself, and concerning
which there is no reasonable basis for a difference of opinion.””* “Where the
[contract’s] language is free from ambiguity, its meaning may be determined as a
matter of law on the basis of the writing alone without resort to extrinsic

evidence.”?

“In interpreting contract language, New York contract law instructs courts
ordinarily to give the words and phrases employed their plain and commonly-
accepted meanings.”** Thus:

The parties’ rights under an unambiguous contract should be
fathomed from the terms expressed in the instrument itself rather than
from extrinsic evidence as to terms that were not expressed or judicial
views as to what terms might be preferable. In its efforts to preserve
the parties’ rights and the status quo, the court must be careful not to
alter the terms of the agreement. The parties having agreed upon their
own terms and conditions, “the courts cannot change them and must
not permit them to be violated or disregarded.”?

Moreover, when interpreting quasi-standardized contracts such as indentures,
“[b]oilerplate provisions are . . . not the consequence of the relationship of

particular borrowers and lenders and do not depend upon particularized intentions

% Metro. Life Ins. Co. v. RJR Nabisco, Inc., 906 F.2d 884, 889 (2d Cir. 1990) (quoting Breed v.
Ins. Co. of N. Am., 413 N.Y.S.2d 352, 355 (App. Div. 1978)).

 Master-Built Constr. Co. v. Thorne, 802 N.Y.S.2d 713, 714 (App. Div. 2005).

* Petrohawk, 2007 WL 2248150, at *6; accord Laba v. Carey, 277 N.E.2d 641, 644 (N.Y.
1971).

» Metro Life Ins., 906 F.2d at 889 (some internal citations and quotations omitted) (quoting
Whiteside v. N. Am. Accident Ins. Co., 93 N.E. 948, 950 (N.Y, 1911)).
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of the parties to an indenture.”®® Finally, “[i]ndentures are to be read strictly and to
the extent they do not expressly restrict the rights of the issuer, the issuer is left
with the freedom to act, subject only to the boundaries of other positive law.”?’

A. The Power To Approve

The Trustee contends that, for the purpose of the Continuing Directors
provision of the Indenture, that the word “approve” is synonymous with “endorse
or recommend.” The Trustee argues:

[t]he Board’s determination not to recommend the election of any of

the Dissident Nominees, to recommend its own competing slate, and

that the election of the Dissident Nominees would not be in the best

interests of the Company—determinations that have not changed as a

result of the Partial Settlement—simply cannot be reconciled with the

plain meaning of the term “approval.” To the contrary, such

determinations by the Board clearly indicate disapproval ®®
As the Trustee would have the court read the Indenture, then, the board could never
approve a stockholder-nominated slate for the purposes of the Indenture and yet,
simultaneously, run its own slate in opposition.

In contrast, cross-claim plaintiff Amylin contends, citing Black'’s Law

Dictionary, that “to approve” means “to give formal sanction to; to confirm

authoritatively.”® Thus, Amylin argues, while endorsement or recommendation

% Sharon Steel, 691 F.2d at 1048.

%" In re Loral Space & Commc 'ns Inc. Consol. Litig., 2008 WL 4293781, at *35 (Del. Ch.).

*® Trustee’s Br. in Opp’n to P1.’s and Amylin’s Mot. for Summ. J. 31-32 (empbhasis in original).
¥ BLACK’S LAW DICTIONARY 111 (8th ed. 2004).
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may necessarily imply approval, the reverse is not true. By Amylin’s rea(iing,
therefore, the board may approve a slate of nominees for the purposes of the
Indenture (thus sanctioning their nomination for election) without endorsing them,
and may simultaneously recommend and endorse its own slate instead.

Amylin’s reading of the Indenture is the correct one. To read the provision
as the Trustee suggests would mean that any election of stockholder nominees
resulting from a contested election, even over insubstantial matters, would bar the
board from approving the dissident slate for the purposes of the Indenture. Unlike
the Credit Agreement with its two-year sliding-window lookback, under the
Indenture a non-Continuing Director remains so for the life of the notes. The
Trustee’s reading would therefore render the Continuing Directors provision of the
Indenture, as a possible entrenchment mechanism, to be far more restrictive than
the parallel provision in the Credit Agreement. This would be a surprising result

given the facially more restrictive language in the Credit Agreement.*® Read that

% In light of the fact that when Amylin’s outside counsel attempted to convince BANA, during
the negotiation of the Credit Agreement, to replace BANA’s own model Continuing Directors
provision with the one from the Indenture, BANA refused and insisted on its own provision, it
seems reasonable to conclude that BANA, as an objective third party, read the Indenture
provision fo be less restrictive than its own model covenant and desired the greater restriction its
own model provision provided. Such restrictive provisions are somewhat less concerning in
syndicated lending agreements than they are in public debt instruments because of the relative
ease with which consents or waivers are obtained in bank lending than in public debt
instruments. Witness the consent and waiver agreement obtained from BANA and the Required
Lenders on May 6, compared to the understandable lack of any attempt by Amylin to obtain an
amendment from the noteholders.
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way, the Indenture would prohibit any change in the majority of the boar(i asa
result of any number of contested elections, for the entire life of the notes.

A provision in an indenture with such an eviscerating effect on the
stockholder franchise would raise grave concerns. In the first instance, those
concerns would relate to the exercise of the board’s fiduciary duties in agreeing to
such a provision. The court would want, at a minimum, to see evidence that the
board believed in >good faith that, in accepting such a provision, it was obtaining in
return extraordinarily valuable economic benefits for the corporation that would
not otherwise be available to it.*! Additionally, the court would have to closely
consider the degree to which such a provision might be unenforceable as against
public policy.*

B. The Right To Approve

Having determined that the board has, in the abstract, the power to approve a
stockholder-nominated slate and still engage in a proxy contest against that slate,
the court now turns to the question of whether the Amylin board has properly
exercised the right to do so in this case. The key question is whether approval by

the board, under the given circumstances, comports with the company’s implied

3! This is arguably a lesser burden than would be applied if the record showed that the board had
specifically included such a provision for the primary purpose of interfering with or frustrating
the stockholder franchise. See Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651, 659-60, 662
(Del. Ch. 1988).

32 A provision so strongly in derogation of the stockholders’ franchise rights would likely put the
trustee and noteholders on constructive notice of the possibility of its ultimate unenforceability.

19




duty of good faith and fair dealing which inheres in all contracts, includir;g the
Indenture.

This court considered the contours of that duty in a similar context in Hills
Stores Company v. Bozic.*® In that case, the board of directors of Hills Stores
Company entered into an employment agreement with three of its executives,
which agreement included the right to a significant severance payment should there
be a change in control of the board not approved by the pre-existing board for the
purposes of the agreement. A dissident stockholder ultimately took control of the
board in a proxy contest with promisés of a rich sale transaction.*® The Hills Stores
board, over the dissident’s protests, refused to approve the change in control, and
the executives resigned and took their severance payments. The dissident, now in
control of Hills Stores, then caused the company to sue the former directors for
allegedly breaching their duty of loyalty by failing to approve the change in
control.

The Hills Stores court, in considering whether the board was justified'in not
approving the change in control, recognized that the measure of whether the

approval was in good faith was whether the board believed that the dissident slate

%769 A.2d 88 (Del. Ch. 2000).

* The board, in considering the dissident’s offer the financing for which was uncommitted, had
earlier determined that the dissident’s offer and a change in control in his favor represented a
threat to the corporation and its stockholders. Id. at 108.
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posed a danger to the interests of the corporation and its stockholders.*® The court
stated:
[T]he board’s decision . . . to take a consistent approach to the issue of
whether to approve the Dickstein Change in Control was a reasonable
response in the circumstances presented. Because the board had
determined, for many sufficient reasons, that the Dickstein Change in
Control was harmful to the company, it would have exercised bad
faith under the Employment Agreements if it had voted to approve the
Change in Control simply so as to avoid triggering the Covered
Executives’ right to severance.*®
The underlying rule is the same here. Thus, the board may approve the stockholder
nominees if the board determines in good faith that the election of one or more of
the dissident nominees would not be materially adverse to the interests of the
corporation or its stockholders.”’
The application of this rule here is problematic.® The court has been
presented with no evidence regarding the board’s deliberation with respect to the

decision to approve the stockholder-nominated slate. No party has placed into the

record any board minutes, resolutions, or other evidence that would indicate

3 Id. at 108-09.

36 Id

%7 In other words, if passing control would not constitute a breach of the directors’ duty of loyalty
to the corporation and its stockholders. It is important to recognize here that the directors are
under absolutely no obligation to consider the interests of the noteholders in making this
determination.

* Because Amylin seeks a declaratory judgment as to its right to approve, it bears the burden of
proof here. See Those Certain Underwriters at Lloyd’s, London v. Nat'l Installment Ins. Servs.,
Inc., 2007 WL 4554453 (Del. Ch.).
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how the board came to its decision. Rather, before the court are two less ;chan
helpful sets of circumstances.

First are the negative public statements made by the board in various fight
letters with respect to the dissident nominees.** While, if taken at face value, these
statements would suggest that the board has concluded that the dissidents would be
harmful to the company, such a reading would be inappropriate. Election

“puffery” in the context of a fight letter is hardly the same as a determination by

* See, e.g., Amylin Pharmaceuticals, Inc., Additional Definitive Proxy Solicitation Material
(Form DEFA14A), at 3 (Apr. 24, 2009). The board stated:

Over the course of our conversations with Mr. Icahn and Eastbourne, it has become
abundantly clear that their goal is the sale of Amylin. We strongly believe that this agenda
is not in the best interests of Amylin’s shareholders. Your Board and management believe
that a sale of the Company in the near-term would undervalue the return on investment we
believe shareholders will realize as a result of the approval and launch of exenatide once
weekly.

Consistent with his history in several recent and current proxy fights, Mr. Icahn
wants to employ a “cookie-cutter” approach to slashing costs, without any regard to the

-specific nature of Amylin’s business. His one-size-fits-all methodology is exemplified by
his identifying insurance and logistics as potential areas for additional savings, neither of
which are significant components of Amylin’s cost structure. His actions would undermine
our efforts to prepare for and launch exenatide once weekly.

Mr. Icahn and Eastbourne show a serious lack of understanding of Amylm ]
business and the value-enhancing opportunities that the Company has created in the
marketplace. The Company’s future opportunity is tied directly to the FDA approval for and
successful launch of exenatide once weekly. Their desire to disrupt the Company’s
operations and focus in the middle of the FDA process could potentially derail the launch
preparations for exenatide once weekly. This demonstrates that both Mr. Icahn and
Eastbourne fail to appreciate the sensitivities and potential shareholder value that we expect
will result from the successful execution of this process.

At the upcoming annual meeting, you have a clear choice: vote for your Board’s
plan, which is close to achieving its strategic objectives to build value for all shareholders,
or take your chances with the Icahn and Eastbourne platform, which demonstrates a
disregard for the fundamental drivers of our business.

Neither Mr. Icahn nor Eastbourne has offered any constructive ideas as to how they
would lead Amylin differently.
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the board, in the exercise of its power to approve Continuing Directors, tﬁat the
election of one or more of the stockholder nominees would be harmful to the
corporation or the interests of its stockholders.

Second is the posture in which the board appears to have made its decision
to approve. On March 9, 2009, the plaintiff asked the board to act to approve the
stockholder nominees. The board did not do so until April 13, 2009, and then only
in exchange for a partial settlement with the plaintiff in which the plaintiff agreed
to amend its complaint to remove any allegations of breach of the duty of loyalty
by the individual defendants, and not to seek money damages against them. These
circumstances at least raise a question whether the board’s decision to approve was
made in a good faith exercise of its considered business judgment, or instead taken
simply to avoid facing a suit for money damages against themselves personally.*

Given the underdeveloped state of the record, any judgment about the
propriety of the Amylin board’s decision to “approve” the insurgent nominees
would appear to risk prejudicing the rights of one of the parties to this case. *
Alternately, the court can treat the issue as unripe and leave it to be determined at
such later time as the record can be more fully developed. In light of the fact that

the dissident parties have reduced the size of their respective slates so that even if

“ The court by no means concludes that this is, in fact, what motivated the board’s decision. But
absent any facts about the board’s decision-making process, the court cannot rule it out.
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both slates are elected a majority of the board will remain Continuing Diréctors,
regardless of the board’s approval or lack thereof of the stockholder nominees, the
latter course is preferable. If the dissident nominees are successful in fostering a
sale of the company, the issue of Continuing Directors may become irrelevant long
before next year’s annual stockholder meeting. Alternately, the plaintiff or
Amylin is free after the 2009 annual meeting to replead its case that the
stockholder nominees, if they are in fact elected, are Continuing Directors by virtue
of Amylin’s “approval,” whatever form that approval may ultimately take.*' At
that point, the relevant facts will be frbzen, and the parties will have ample time for
fact discovery to develop a complete record for the court to consider, in light of
today’s ruling. The court recognizes the potential diseconomy of requiring the
parties to re-litigate the issue at a later time. However, the risk of prejudice to
either the Amylin stockholders or the noteholders of an improvident decision made
in a factual vacuum, at a time when there is no urgent need for decision, outweighs

the potential costs of future litigation. '

“! Because there is no chance that a default or acceleration obligation will result from any choice
the stockholders might make in the 2009 Amylin director elections, there is no reason to suspect
that the Continuing Directors provisions should have a significant influence on the outcome of
the election, even without a ruling by the court that the stockholder nominees are Continuing
Directors.
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IIL.

In addition to its claims sounding in contract, the plaintiff alleges that the
board of Amylin breached its duty of care in the adoption of the Indenture for the
2007 Notes, insofar as the Indenture contained the Continuing Directors
provisions. The plaintiff bases its claim largely on the fact that the Pricing
Committee never discovered during its approval process that the proposed
Indenture contained a Continuing Directors provision.*

The duty of care requires that:

in making business decisions, directors must consider all material

information reasonably available, and that the directors’ process is

actionable only if grossly negligent . . . . [T]he standard for judging the
informational component of the directors’ decisionmaking does not mean
that the Board must be informed of every fact. The Board is responsible for
considering only material facts that are reasonably available, not those that
are immaterial or out of the Board’s reasonable reach.”

Thus, the question is squarely framed: was the board of Amylin (or its delegate,

the Pricing Committee) gfossly negligent in failing to learn of the existence of the

Continuing Directors provisions?

* Moreover, the plaintiff points out, Amylin’s CEO and its CFO both admit that they had no
idea of the existence of the Continuing Directors provisions until they read about them on
February 2, 2009. This may, on the surface, seem compelling for its “shock value.” But because
the CFO is not a director, and there is nothing in the record to indicate whether the CEO, who is
a director, was a member of the Pricing Committee, this information does little if anything to
support the plaintiff’s claim.

“ Brehm v. Eisner, 746 A.2d 244, 259 (Del. 2000) (citing Aronson v. Lewis, 473 A.2d 805, 812
(Del. 1984)).
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The answer must be no. The board* retained highly-qualified couI{sel. It
sought advice from Amylin’s management and investment bankers as to the terms
of the agreement. It asked its counsel if there was anything “unusual or not
customary” in the terms of the Notes, and it was told there was not. Only then did
the board approve the issuance of the Notes under the Indenture. This is not the
sort of conduct generally imagined when considering the concept of gross
negligence, typically defined as a substantial deviation from the standard of care.

The plaintiff argues that the board’s questioning if there was anything
“unusual or not customary” in the Indénture was insufficient. But the way in
which the board inquired into the material terms of the Indenture cannot be equated
with gross negligence in failing to inform itself.* Certainly, no one suggests that
the directors’ duty of care required them to reyiew, discuss, and comprehend every
word of the 98-page Indenture.

This case does highlight the troubling reality that corporations and their
counsel routinely negotiate contract terms that may, in some circumstances, *
impinge on the free exercise of the stockholder franchise. In the context of the

negotiation of a debt instrument, this is particularly troubling, for two reasons.

* For the purposes of the discussion of the due care claim, references to the board encompass
acts taken by the Pricing Committee on behalf of the board.

* The fact that a term is customary is not proof that it is, in fact, either permissible or justifiable
under the specific circumstances faced by the board. See La. Muni. Police Employees’
Retirement Sys. v. Crawford, 918 A.2d 1172, 1181 n.10 (Del. Ch. 2007).

26




First, as a matter of course, there are few events which have the potential ‘Lo be
more catastrophic for a corporation than the triggering of an event of default under
one of its debt agreements. Second, the board, when negotiating with rights that
belong first and foremost to the stockholders (i.e., the stockholder franchise), must
be especially solicitous to its duties both to the corporation and to its stockholders.
This is never more true than when negotiating with debtholders, whose interests at
times may be directly adverse to those of the stockholders. Outside counsel
advising a board in such circumstances should be especially mindful of the board’s
continuing duties to the stockholders fo protect their interests. Specifically, terms
which may affect the stockholders’ range of discretion in exercising the franchise
should, even if considered customary, be highlighted to the board. In this way, the
board will be able to exercise its fully inforqu business judgment.
Iv.

For the reasons set forth above, as to Count I (alleged breach of the duty of
care by the defendant directors), judgment is entered for the defendants. Count II,
seeking a declaration of the invalidity and unenforceability of the Continuing
Directors provision of the Credit Agreement, has been rendered moot by the parties
and is DISMISSED. Count III, seeking a declaration that the board of Amylin is
entitled to approve the dissident nominees for the purposes of the Indenture,

together with Amylin’s substantially similar cross-claim against the Trustee are
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GRANTED to the extent described in this opinion, and are otherwise helci to be
unripe for adjudication at this time and therefore DISMISSED WITHOUT

PREJUDICE. IT IS SO ORDERED.
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