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did not become a majority shareholder. Rather, the public shareholders retained ultimate
control. Plaintiffs’ conclusory averments that the merger constituted a sale of transfer of control,
or made the break-up of Bear Stearns incvitable, do not alter the essential nature of the merger
transaction.

Heightened scrutiny of the merger protection provisions is simply not warranted in the
instant case.

Inasmuch as, none of the enhanced standards apply. the deal protection measures are
reviewable only under the business judgment rule."” Plaintiffs have not made the requisite
showing of self-dealing or disloyalty. Rather, the board was apparently concerned with
preserving Bear Stearns’ existence by ensuring a merger with the only bidder possessing the
credibility and financial strength to help facilitate a government-assisted rescue.

Plaintiffs’ criticism of the magnitude of the alleged termination tee and the lock-up stock
sale block as excessive or unprecedented is misplaced. As a preliminary matter, the Delaware

courts do not “presume that all business circumstances arc identical or that there is any naturally

power to: (a) elect directors; (b) cause a break-up of the corporation; (¢) merge it with another
company; (d) cash-out the public stockholders; (¢) amend the certificate of incorporation; (f) sell
all or substantially all of the corporate assets™].

5 See, IXC Comme’ns Ine. v Cincinnati Bell, Inc., 1999 WL 1009174, at *10 [Del Ch
Oct 17, 1999]) (“Neither the termination fee, the stock option agreements nor the no solicitation
provisions are defensive mechanisms instituted to respond to a perceived threat to a potential
acquiror. In the absence of a showing of disloyalty or lack of care in agreeing to the termination
fee, these provisions arc reviewable as business judgments and are, thus, granted deference”);
State of Wisconsin Inv. Bd. v Bartlett, 2000 WL 238026, at *9 [Del Ch Feb 24, 2000] [business

judgment rule applied because “[n]either the collar, termination fee, no talk/ne shop provision,

nor stock option agreements were used here as defensive mechanisms instituted to respond to a
perceived threat from a potential acquiror making a competing bid™]; see Revlon, 506 A2d at
176 [“lock-ups and related agreements are permitted under Delaware law where their adoption is
untainted by director interest or other breaches of fiduciary duty™].
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occurring rate of deal protection, the deficit or excess of which will be less than economically

optimal” (In re Toys “R™ Us, Inc. S’holder Litig., 877 A2d 975, 1016 [Del Ch Oct 22, 2005]).

Thus, the appropriateness of a fee or other protective measures “‘cannot be reduced to a

mathematical equation” {Louisiana Muni. Police Employees’ Ret. Sys. v Crawford, 918 A2d

1172, 1181 [Del Ch Oct 27, 2007]).

Plainti{fs concede that there was no actual “termination fee” in either merger agreement,
relying instead on Morris’ conclusicn that the Share Exchange Agreement and the Building
Purchase Option constituted an “effective” fee. Moreover, their analysis of each component of
the alleged (ee is flawed. Plaintiffs’ argument that the Building Purchase Option represented a
16% fee rests on the assumption that the $1.1 billion price for the headquarters building was
discounted $500 million from fair value, an allegation appearing solely in plaintiffs’ brief and
with no basis in the record. To the contrary, the head of Bear Stearns’ real estate discussion
concluded that $1.1 billion represented the building’s fair value, an assessment not disputed by
the Morris affidavit. Morris” affidavit also appears to overstate the percentage “termination fee”
represented by JPMorgan’s potential profit on its 95 million shares by assuming that the
percentage should be calculated by reference to a fixed deal value of approximately $1.4 billion
rather than the market value implied by the competing per share bid.

Most importantly, under any standard, it is clear that the no solicitation clause did not
prevent Bear Stearns from entertaining additional offers or sharing the necessary information

with prospective partners.’® Bear Stearns’ financial distress was extraordinarily well publicized

' See, McMillan v Intercargo Corp.. 768 A2d 492, 505 [Del Ch. 2000] [“the no-shop
permitted the Intercargo board to consider an unsolicited proposal that the board determined was
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and Lazard had already solicited the most likely merger candidates. 1t simply cannot be said that
the clause precluded any additional offers. In fact, it is quite apparent that there were no other
potential or actual purchasers of Bear Stearns, in the circumstances which the company found
itself. No other bidders were found despite Lazard's efforts. Thus, the no solicitation clause did
not limit competition for Bear Stearns shares.

The financial catastrophe confronting Bear Stearns, and the economy generally, justified
the inclusion of the various merger protection provisions intended to increase the certainty of the

consummation of the transaction with JPMorgan.

The Transaction Options

To the extent that plaintiffs’ experts challenge the wisdom of the board’s decision to
pursue a merger, rather than a spin-off, partial bankruptcy or sale of assets, or criticize some of
the assumptions underlying Lazard’s fairness opinions, they are irrelevant. “The gross
negligence standard does not contemplate the submission of hindsight evidence to prove that the
board or the advice the board relied upon may have been incorrect” (Glammalvo ¥ Sunshine
Min, Co., 1994 WL 30547, 9 n10 [Del Ch Oct 28, 19941). 'T'he ultimate thrust of the opmions
submitted by plaintiffs is merely that the board misjudged Bear Stearns’ true value and could
have achieved a better result had it instead pursued one of the experts’ preferred bankrupicy-
related financing schemes. Such conclusions do not warrant the Court’s second guessing the

directors’ decisions, taken under extreme pressure and crisis conditions, in approving the Initial

likely to be consummated and more favorable to Intercargo’s stockholders than the X1. merger . .
. [t]he presence of this type of provision in a merger agreement is hardly indicative of a Revlon
{or Unocal) breach™].
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and Amended Merger Agreements. Furthermore, even if the mere failure to adequately consider
certain options somehow constituted gross negligence, that showing would still be insufficient

here in view of the exculpatory language in Bear Stearns’ certificate of incorporation.

Moreover, the record contains more than sufficient evidence that the board did carefully
consider bankruptcy and related options, including the liquidation of some or all of the
company’s business units. It was informed by its legal and [inancial experts that the company’s
brokerage business was ineligible for a Chapter 11 reorganization, but would have to be
liquidated pursuant to the receivership procedures of the Securities Investor Protection
Corporation (“SIPC”) or Chapter 7 liguidation.

Additionally, the board was advised by its experts that under either form of bankruptcy.
the automatic stay protections of the Bankruptcy Code would not protect the company’s
obligations under repurchase agreements, commodity contracts, forward contracts, swaps, master
netting agreements and other derivative contracts, and collateral might be seized immediately.
The record also shows that Lazard believed that a bankruptey filing would likely lead to further
downgrades of the company’s debt ratings, making it difficult to continue doing busincss as a
financial institution. Bear Stearns’ advisors further considered the company’s ability to obtain
DIP financing, but were doubtful that it would be available. Ultimately, the board concluded
that a merger was preferable to the uncertainty and complexity of bankruptey, and that a
bankruptcy filing or liquidation would likely result in no recovery for Bear Stearns’ stockholders

and significant losses to its creditors.

LS
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Plaintiffs’ expert affidavits also fail 1o provide any basis to question whether the Bear
Stearns board’s election of a merger was within the “range of reasonableness” or otherwise fair
to the sharcholders. While Morris opines that Bear Stearns’ stock may have been worth more
than the $10 merger price, his own estimates are highly qualified and completely speculative.
Among other things, he relies on analyst reports pre-dating the liquidity crisis and market
reaction following the merger announcement, and assumes that DIP financing would be
available to the company in bankruptey. Ultimately, his opinion only manages to narrow the
range of possible values to somewhere between $21 and $95 per share, a $70 margin of error,
Accordingly, his affidavit merely confirms the ditficulty in assigning any reliable value to the
stock. It does not undermine the board’s decision to accept the certainty of the $10 offer.

The Wolf and Myers opinions likewise engage in speculation regarding the availability
of bankruptcy financing, the stabilizing cffect of asset sales, and the leverage Bear Stearns may
have wielded by threatening a worldwide financial collapse. While it is outside the scope of the
Court’s review to pass a definitive judgment on any of these conclusions, it is notable that none
ot the experts have referenced a case study in which a similarly-situated company has secured

substantial shareholder value after pursuing one of their bankruptcy-related strategies.

In this context, it is equally worth noting that the affidavit of defendants” expert, Gilson,
aggressively disputes plaintiffs’ assumptions and conclusions regarding share valuation, and
regarding the feasibility of assets sales and DIP financing. Without affirmatively endorsing his
opinion, it is sufficient to state that the doubts Gilson raises in opposition to plaintiffs” position

are substantial. The dispute between the experts is clearly one involving business judgment,
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which was within the board’s discretion to resolve. Even if the Court could, with the luxury of
reflection, conclude that one course of action was decidedly preferable over the other, such a
conclusion at this time would impermissibly ignore the real-world time constraints under which

the Bear Stearns board operated (see, e.g.. Citron v Fairchild Camera & Instrument Corp., 1988

WL 53322 [Del Ch May 19, 1988]).
Additionally, Bear Stearns’ sharcholders were not the only cognizable victims of the
liquidity crisis. Once a company is insolvent, its directors are burdened with additional fiduciary

duties which may conflict with those owed to the shareholders (Production Res. Group. LL.C. v

NCT Group. Inc., 863 A2d 772, 790 n.57 [Del Ch 2004] [*When a firm is insolvent or near

insolvency, the interests of its stockholders and creditors can be starkly divergent™]). At some

point. in fact, the “creditors take the place of the shareholders as the residual beneficiaries of any

increase in [the company’s] value” (NACEPT v Gheewalla, 930 A2d 92, 101 [Del 2007]).
Accordingly, the directors of an insolvent corporation must “‘consider, as fiduciaries, the interests
of the corporation’s creditors who, by definition, are owed more than the corporation has the

wallet to repay” (Trenwick Am. Litig. Trust v Crnst & Young, L.L.P., 906 A2d 168, 205 [Del Ch

2006]). Indeed, the duties owed to the creditors near or after insolvency are such that the
creditors are no longer relegated to pursuing mere contractual remedies, but may in some

instances bring a derivative action to enforce their rights (INACEPE, 930 A2d at 101).

This does not imply that the fiduciary duties owed to the shareholders evaporate. The
directors still have the “duty to maximize the value of the insolvent corporation for the benefit of

all those having an interest in it” (NACEPF, 930 A2d 92, 103) and are required to “engage in
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vigorous, good faith negotiations with individual creditors for the benefit of the corporation”
(id.). But where the corporation’s very existence is threatened, the scrutiny focused upon deal
protection devices in various contexts may very well be directed to shareholder consideration as

well,

In this case, it is conceded that the consideration paid the shareholders was primarily an
incentive to secure approval of the merger. The price was not related to Bear Stearns’ value as
an on-going concern, because the company was not an on-going concern. Even with the merger,
its continued existence and, thus, the value of its stock, was at best speculative. Under the
circumstances, the payment of anything at all to the shareholders might be viewed as a breach of
the duties owed to the company’s creditors. In seeking to maximize sharcholder recovery, the
directors were thus entitled to consider that the greatest amount they could demand might
reasonably coincide with the lowest price sufficient to induce approval of the merger.

Plaintiffs do not disputc the law on this point. Rather, they assert that there was a
question of fact as to whether Bear Stearns was insolvent, noting that the company did not file
for bankruptcy. In fact, the unrcbutted testimony of its officers and the federal officials involved
with the merger establishes the company’s insolvency during the relevant period. The fact that
the company ultimately refrained from filing for bankruptcy is of no moment (see, ¢.g., Odyssey

Partners L.P Fleming Cos, Inc 735 A2d 386 417-20 [Del Ch 1999]; Gever v Ingersoll Pubs Co.,

621 A2d 784, 787 [Del Ch 19921).

The Duty of Disclosure

Plaintiffs’ ¢laim for breach of fiduciary duty also alleges that the Director Defendants
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violated their duty of disclosure in connection with the proxy statement. Specifically, plaintiffs

contend that defendants

failed to disclose numerous material facts in the Proxy Statement
about the JPMorgan-Bear Stearns relationship in the critical March
13-24, 2008 period including but not limited to . . . funding for Bear
Stearns; possible alternatives; the government’s role; and what
Lazard did and did not do in connection with rendering its opinion
that the merger considecration ‘was fair. from a financial point of
view, to the holders of Bear Stearns’s common stock’
(Pl Brat 52). Plaintiffs argue that questions of fact remain as to whether the allegedly omitted

facts “altered the total mix of information available to shareholders in deciding how to vote on

the proposed merger” (id.).

The claim alleging insufficient disclosure fails for several reasons. First, because
plaintiffs have neither alleged nor proven that the purported omissions were made deliberately in
bad faith. the claim is barred by exculpatory provisions of Bear Stearns” certificate of

incorporation adopted pursuant to 8 Del. C. § 102(b)}(7) (see, Zirn v VLI Corp., 681 A2d 1050,

1061-62 [Del 1996]; In re Lukens Inc. S’holders Litig.. 757 A2d 720 {Del Ch 1999]).

Second, under Delaware law, directors seeking shareholder action owe a fiduciary duty to

shareholders only to disclose “material” tacts (In re MONY Group S’holders Litig., 852 A2d 9,

24 [Del Ch 2004]); Loudon v Archer-Daniels-Midland Co., 700 A2d 135, 141 [Del 1997]).

“Material facts are those facts for which there is a substantial likelihood that a reasonable

sharcholder would consider {them] important in deciding how to vote” (O Reilly v Transworld

Healtheare, Inc., 745 A2d 902, 916 [Del Ch 1999] [internal citations omitted]). However,

“lo|mitted facts are not material simply because they might be helpful” (Skeen v JoAnn Stores,
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Inc., 750 A2d 1170, 1173-74 (Del 200071}, and the law ought guard against the fallacy that

increasingly detailed disclosure is always material and beneficial disclosure” (Zirn v VLI Corp.,

1995 WL 362616, *4 [Del Ch June 12, 1995], aft’d, 681 A2d 1050 [Del 1996]). To bury
shareholders under “an avalanche of trivial information . . . is hardly conducive to informed

decision-making” (TSC Indus.. Inc. v Northway, Inc., 426 US 438, 448 [1976]).

Accordingly, there is no requircment that a proxy statement set forth a “blow-by-blow

description of events leading up to the proposed transaction” (Matador Capital Mgmt. Corp. v

BRC Holdings. Inc., 729 A2d 280, 295 [Del Ch 1998]); see also TCG Sec., Inc, v Southern

Union Co., 1990 WL 7525, *7 [Del Ch Jan 31,1990]. “The simple fact of the matter is that a
reasonable line has to be drawn or else disclosures in proxy solicitations will become so detailed

and voluminous that they will no longer serve their purpose™).

The law “rejects the proposition that disclosure of the detailed facts and specific analyses
underlying a financial advisor’s valuation methodology is automatically mandated in all

circumstances” In re Dataproducts Corp. 8’holder Litig., 1991 WL 165301, *8 [Del Ch Aug 22,

1991]).

‘The proxy statement is not the forum in which the directors may be compelled to explain

the reasons they did not pursue a particular course of action (Lukens, 757 A2d at 736 [“requiring

disclosure of . . . every decision not to pursue another option would make proxy statements so
voluminous that they would be practically useless™]). A plaintiff may not make out a disclosure
claim merely by “pos[ing] questions that are not answered in the proxy statement” (id.).

Similarly, plaintiffs’ burden is not met by raising questions that “‘do no more than reflect the
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plaintiffs’ substantive allegations of wrongdoing™ (id.).

The proxy materials provided to plaintiffs in this case easily met or exceeded the
disclosure requirements. They provide a lengthy account of the merger negoliations and the
reasons the Director Defendants ultimately decided to approve the merger. They describe daily,
and sometimes hourly, discussions between Bear Stearns” management, board and advisors,
JPMorgan, the NY Fed, the Federal Reserve and the Treasury. Details regarding the proposals
of other potential bidders were included, and the proxy contained an extensive discussion of the
{.azard fairness opinion and the analyses underlying its conclusions. Plaintiffs’ questions
regarding the disclosure simply restate, in the guise of identifying “omissions,” their substantive
objections to defendants’ failure to pursue their experts’ preferred aliernatives to the merger.

JPMorean’s Motion for Summary Judgment

Plaintifts’ claims against JPMorgan, like their claims against the Bear Stearns Director
Defendants, derive largely from their objections to the terms of the merger. Accordingly, for the
following reasons, JPMorgan’s motion to dismiss the claims for aiding and abetting a breach of
fiduciary duty (second cause of action), breach of fiduciary duty (third cause of action), tortious
inference (fourth cause of action) and unjust enrichment (fifth cause of action) is granted.

Aiding and Abetting Breach of Fiduciary Duty

T'o establish aiding and abetting liability, plainti{ts must prove: (1) the existence of a
fiduciary relationship; (2) a breach of a fiduciary duty; (3) knowing participation in the breach
by a defendant; and (4) damages to the Plaintiff, which resulted from the concerted action of the

tiduciary and the non-fiduciary (In re Transkarvotic Therapies. Inc., 954 A2d 346, 370 [Del Ch

2008]; Malpiede v Townson, 780 A2d 1075, 1096 [Del 2001]; Kaufman v Cohen, 307 AD2d
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113,125 [1st Dep’t 2003])."” The defendant must create or exploit conflicts on the other
company’s board, or actively conspire with the board members (Malpiede, 780 A2d 1075, 1097-
98]). Merely driving a hard bargain on a short deadline, or even employing scare tactics,
cconomic pressure or threats or “bullying,” will not give rise to an aiding and abetting claim

(see, Ryan v Lyondell Chem. Co., 2008 WL 2923427, *21 [Del Ch July 29, 2008]; Malpiede,

780 A2d at 1097-98; Weinberger United Fin. Corp., 1983 WL 20290, ¥13 [Del Ch Oct 13

19837). Such a claim should be dismissed where the record demonstrates that “there was
intensive arm’s-length bargaining between the parties with demands made and concessions

granted on both sides” (Repairman’s Serv. Corp v Nat. Intergroup, Inc., 1985 WL 11540, *9

[Del Ch Mar 15, 1985]).

Plaintiffs argue that JPMorgan’s knowing participation in a fiduciary breach should be
inferred from the fact that “many of the transaction terms were illegal per se” (Pl Br at 29). As
discussed above, however, the deal protection devices were permissible under the circumstances
and the Bear Stearns defendants did not breach their duties to the company’é shareholders.
Absent a primary breach of fiduciary duty, aiding and abetting liability cannot attach to
JPMorgan’s conduct. The record reflects arm’s-length, non-stop negotiations in which both
sides were aggressively represented by teams of professional legal and financial advisors.
Plaintiffs have not alleged, much less proven, that JPMorgan wrongfully created conflicts on

Bear Stearns” board or conspired with any of its members.

" Although the parties disagree as to whether Delaware or New York law applies to this
claim, the law in both jurisdictions is the same (see, JFEK Family Ltd. P’ship v Millbrae Natural
Gas Dev Fund 2005, L.P., 2008 WL 4308289, *18n18 [Sup Ct, NY Co Sept 16, 2008]).
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Breach of Fiduciary Dury

Plaintifts allege that JPMorgan is directly liable to them for breach of fiduciary duty
because it was a “controlling or dominating shareholder” that exercised de facto control over
Bear Stearns’ conduct (P1 Br at 19). Specifically, plaintiffs allege that JPMorgan assumed actual
management of Bear Stearns’ business after March 14, 2008, controlled the company by
threatening 1o cease operational funding, controlled the shareholder vote and deprived the
shareholders of a fair process and a fair price.

As a preliminary matter, JPMorgan cannot be liable for a breach of fiduciary duty for its
role in bringing aboul the merger because, as discussed above, the Bear Stearns directors did not
breach any duty in approving that transaction. In any event, plaintiffs’ claims regarding
JPMorgan’s control are either contradicted by the record or irrelevant.

Under Delaware law, “[a] stockholder is not deemed controlling unless it owns a majority
of the stock or has exercised actual domination and control in directing the corporation’s

business affairs” (In re Sea-Land Corp S holders Litigation, 1987 WL 11283, *4 [Del Ch 1987]

[internal citations omitted]; Lewis Leaseway Transp Corp., 1990 WL 67383, *2n.1 [Del Ch May

16, 1990]). The plaintiff must show that the defendant exercised day-to-day control over the
corporation’s conduct, or over the decisions with respect to the specific transactions at issue (see,

In re Western Nat. Corp. S’holders Litig., 2000 WL 710192, *6 | Del Ch May 22, 2000}).

Merely showing that a sharcholder had the potential to exercise domination and conirol is
insufficient (In re Sea-Land, 1987 WL 11283 at *3). Nor is it enough to show that the

shareholders had leverage by virtue of certain contractual rights Gradient OC Master Lid v NBC

Universal. Inc., 930 A2d 104, 130-31 [Del Ch 2007]). Thus, threatening to place a company into
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bankruptey, or refusing to lend necessary funds will not demonstrate the requisite control (In re
Marketxt Holdings Corp., 361 BR 369, 391-93 [Bankr SDNY 2007] [applying Delaware Jaw]).

Plaintiffs have not demonstrated that JPMorgan was a controlling shareholder of Bear
Stearns in a legal sense during the relevant period. Although JPMorgan was ultimately issued a
39.5% block of shares, at the time the merger was negotiated, JPMorgan owned a lesser amount
of stock. It held no seats on Bear Stearns” board, and no one from the bank participated in the
board’s deliberations regarding any of the decisions affecting the merger. Regardless of
JPMorgan’s leverage, the parties negotiated aggressively over the consideration and other terms.
Bear Stearns was independently advised by four law firms and its own financial advisor, and
plaintiffs concede that a majority of its board consisted of independent directors. JPMorgan’s
alleged threats to withhold funding in the course of the negotiations fail to constitute an issue of
fact for the reasons stated above.

Plaintiffs have submitted no probative evidence that JPMorgan exercised actual
managerial control over Bear Stearns in the period following the Initial Merger Agrcement.
Instead, plaintiffs point to various unremarkable preparatory measures JPMorgan took in
anticipation of reaching a final agreement, such as dispatching an advance team, engaging in
communications regarding integration planning and managing risk. disseminaling analyst reports
and viewing daily profit and loss statements. However, plaintiffs have not identified a single
material decision that JPMorgan made on Bear Stearns’ behalf that established that JPMorgan
dominated Bear Stearns’ daily operations.

Finally, plaintiffs’ claim that Dimon abused his dual role as JPMorgan’s chairman and a

NY Fed director in connection with the negotiations is unsubstantiated and irrelevant. The
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accusation apparently rests on the theory, raised in the Myers® affidavit. that Dimon may have
violated 18 U.S.C. § 208(a). That statute prohibits federal employees, including any Federal
Reserve Bank director, from “participatfing] personally and substantially as a Government
officer or employee, through decision, approval, disapproval, recommendation, the rendering of
advice, investigation, or otherwise, ina . . . contract . . . in which he has . .. a financial interest.”
The statute’s concerns over conflicts of interest are also incorporated into the Code of Conduct
promulgated by the NY Fed."

Plaintiffs’ brief does not cite or discuss the statute or the Code of Conduct or explain
their bearing on this case. However, Myers implication that Dimon’s financial interest as a
JPMorgan shareholder precluded his participation in the merger negotiations is erroneous.
Dimen participated as an ofticer of JPMorgan, not “personally and substantially” as a NY Fed
director (compare, U.S. v Irons, 640 F2d 872 [7th Cir 1981] [Education program officer for the
department of health, education and welfare, who supervised funding of educational programs,
directed program bidders to contract with company in which he had a hidden interest]). The
record reflects that the decisions concerning the federal loan facility were made by NY Fed

Chairman and CEQ Timothy F. Geithner and the Federal Reserve Board of Governors in

"® The prohibitions of section 208(a) do not apply where, under section 208(b)(1), the
government employee has disclosed his or her participation or interest in the transaction to the
Government official responsible for appointment to his or her position and “receive[d] in
advance a writlen determination made by such official that the interest is not so substantial as to
be deemed likely to affect the integrity of the services which the Government may expect.”
Under 208(c)(1}, the officials responsible for Dimon’s appointment were the Board of
(iovernors of the Federal Reserve System, who were actively involved in the negotiations and
obviously knew of both his participation and his interest in JPMorgan. However, the question of
their knowledge is irrelevant because plaintiffs have presented no evidence that Dimon was
acting as a governmental employee in connection with the merger.
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Washington D.C. Myers’ conclusion that Dimon may have been acting in an official,
governmental capacity because Dimon first suggested the dollar amount ($30 billion) of federal
assistance is unsound, as every party to the transaction had the same interest in proposing, and
negotiating over, that term. Moreover, Dimon’s alleged control {or even “domination”) of the
negotiations is irrelevant to JPMorgan’s aiding and abetting liability because the only pertinent
inquiry is whether the independence of Bear Stearns” board was compromised.

Tortious Interference/Unjust Enrichment

Plaintiffs’ remaining tort claims are duplicative of the failed causes of action discussed
above, The claim that JPMorgan tortiously interfered with plaintiffs’ voting franchise simply
repeats the objection to Share Exchange Agreement and, thus, the claim that JPMorgan aided
and abetted Bear Stearns’ breach of fiduciary duty. The unjust enrichment claim also restates
the aiding and abetting claim, asserting that JPMorgan conspired with or coerced the Bear

Stearns board to pay the shareholders inadequate consideration.

Accordingly, itis

ORDERED, that the motions for summary judgment are granted, and it is further
ORDERED, that the complaint is dismissed; and it is further

ORDERED, that the Clerk is directed to enter judgment accordingly.

Dated: December 4, 2008
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