
EFiled: Nov 16 2006
Transaction ID 12926729

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

1N RE JOHN Q. HAMMONS HOTI.;I.S INC.
SHAREtlOI,D[ :,R IATIGA’I’ION CONS()! ADATED

CIVIL AC’I"ION NO. 758-N

PLAINTIFFS’ OPENING BRIEF IN SUPPORT
OF THEIR MOTION FOR CI.ASS ACTION CERTIFICATION

OF COUNSEL:

],A BATON, SUCHAROW,
& RUDOFF LLP

100 Park Avenue
New York, NY 10017-5563

THI:, BRUAI.DI LAW FIRM
29 Broadway
Ncw York, NY 10006

ROSENTHAL MONHAIT &
(;()I)I)ESS, P.A.

Norman M. Monhait (#1040)
Carmclla P. Kccncr (#2810)
9"t9 Market Street, Suite 140~
Citizens Bank Center
P.(). Box 1070
WJamington, DE 19899-1070
(302) 656-4433
Attorneys for Plaintiffs

Dated: November 16, 2006



TABLE OF CONTENTS

TABLE OF AUTHORITIV.S .........................................................................................................................ii

NATURE AND STAGE OF THE PR()CEEDINGS ..............................................................................1

STATEMENT OF FACTS .............................................................................................................................3

The Parties And The Merger ..............................................................................................................3

The Complaint’s Allegations ..............................................................................................................4

ARGUMENT ....................................................................................................................................................5

1. PLAINTIFFS SATISFY TI I1:. Rb’.QUIREMENTS OF DELAWARE
COURT OF CHANCERY RULE 23(a) .........................................................................................5

A. Policy Considerations ............................................................................................................5

B. Plaintiffs Satisfy The Requirements Of Rule 23 (a) ...........................................................5

1. The Numcrosity Requirement Of Rule 23(a)(1) Is Satisfied .............................. 6

2. The Commonality Requirement Of Rule 23 (a)(2) Is Satisfied ..........................7

3. The Typicality Requirement Of Rule 23(a)(3) Is Satisfied .................................9

4. The Adequacy Requirement Of Rule 23(a)(4) ls Satisfied ...............................10

C.    Plaintiffs Satisfy The RequJ.rements Of Rule 23(b)(1) ....................................................11

CONCLUSION...; ...........................................................................................................................................13



TABLE OF AUTHORITIES

CASES

13a~# Ira: v. Levinson,
485 U.S. 224 (1988) ......................................................................................................................................5

De~/s&mcm v. ~3eneficial Co~p.,
132 F.R.D. 359 (D. Dd. 1990) ...............................................................................................................6, 9

Dieter v. P, ime CompHleZ,
681 A.2d 1068 (De1. Ch.1996) ....................................................................................................................9

Do/g*~w v. Amlet:ro~,
43 F.R.D. 472 (E,D.N.Y. 1968) ...............................................................................................................12

Eas! Texas Molor la’might Syslem, Ira: v. Roddgaeuv
431 U.S 395 (1977) .....................................................................................................................................10

EisenbeL~ v. Gagnon,
766 F.2d 770 (3d Cir. 1985) ........................................................................................................................5

[~mera/d .Parlner, r v Berli&
1991 WI, 244230 (l)el. Ch.) .......................................................................................................................7

lTa~@ v. Baird, PalHck & Co.,
1992 WL 32’1632 (S.D.N.Y.) ......................................................................................................................6

l Yazer v. Worldwide Energy C’otp.,
1990 WL 61192 (Del. Ch.) ..................................................................................................................9, 10

Gq[fin v. "t ’ele,4vae, Inc.,
1987 WL 18430 (l)cl. Ch.) ..........................................................................................................................9

Genera! Tel, Co. of Soutl~wes! v. Falcon,
457 U.S. 147 (t982) ....................................................................................................................................10

(;eso.l]’v. IIC Indus., Ira;,
902 A.2d 1130 (Dcl. Ch. 2006) .................................................................................................................10

C;,~n v.
406 F.2d 291 (2d Cir. 1968) ......................................................................................................................12

(;a/fOil Co. v. Bernard,
452 U.S. 89 (’1981) ........................................................................................................................................5

14e~h.~’l v. Able,

47 F.R.D.I I (S.D.N.Y. 1969), amended, 49 F.R.D. 286 (S.D.N.Y. 1970) .............................................. 6



1 !)’nson ~:. l),~mmond Coal Co.,
601 A.2d 570 (Del. Ch. 199’1) ...................................................................................................................

Ince & Co. ~. Si~an
1991 Wl. 17~71 (Del, Ch.) .......................................................................................................................10

In ~’ ~tschner Meg C~p. Sec.
139 F.R.D. 74 ~. Md. 1991) .......................................................................................................................

In n Me~/on Bank S’t~older,"
120 F,R.D.35 ~.D. Pa.1988) .....................................................................................................................6

In ~v Mobile Cbmmc ~ C~*p. q’Am. Ira:. C~nso/. .[~li~.,
1991 WI, 1392 (1)el. Ch.),

L*on N. ~}>~ino’ & Aa:,~c.,;, Inc v. Krapf
584 A.2d 1220 ~cl. ChA99~) ................................................................................................................7, 9

Matxhal/ ~. E/e~: Hose & Ruhho" Co.,
68 F.R.D. 287 ~. Del. ’1975) .....................................................................................................................6

Meeker ~ Bo,an&
198I WL 7633 (Del. Ch.) ...........................................................................................................................7

Noerr v. C~emuood,
2002 WI., 31720734 ~el. Ch.) ............................................................................................................7, I1

Northweslon Nat’/8ank v. Fox & Cb.,
102 F.R.D. 507 (S.D.N.Y. 1984) ................................................................................................................6

~Nolli~gham Pa~n#:¢ v. Dana~
564 A.2d 1089 (Dcl.

Pa~er v. Univ.
75 A.2d 225 (Dcl. Ch.1950) ........................................................................................................................5

Seagra~e,av. Urslacl P~p. Co.,
1996 WL 159626 (Del. Ch.) .....................................................................................................................10

Senler ,< Gen. Molotx
532 F.2d 511 (6th cm 1976) .......................................................................................................................5

S,)(ger ~ Magnavox C~.,
1978 WL 4651 (Dcl. Ch.) .........................................................................................................................10

~ean & lg~//e v. Salomo~ Bm~;, lnc,
1997 WL 633288 ~cI. Ch.) ....................................................................................................................10

iii



Van de Waltev Unima&m I,~:,
1983 WL 8949 (Dd. Ch.) ...........................................................................................................................9

Wetzel v. ldberl..y Mul. l,~s. Co.,
508 F.2d 239 (3rd Cir. 1975) .....................................................................................................................10

Zirn v. L/LI
1991 WI_. 20378 (l)el. Ch.) ...............................................i .....................................................................8, 9

OTHER STATUTES AND AUTHORITIES

Court of Chancery Rule 23 .......................................................................................................................passim

1 Alba Conte& Herbcrt B. Newberg, Newbe~ on Class Actions, (2d ed. 1985) ................................ 6

1 Alba Conte & I lerbcr~ B. Newberg, Newberg on Class Actions, (2d ed. 1992) ................................ 9

2 t"r~,n -klin Balotti & Jesse A. Finkelstein, Det. law of Corp. & Bus. Orgs., (1992) ............................... 5

3B John E. I.<.ennedy & James W. Moore, Moore’s l"cderal Practice, (2d ed. 1992) ............................... 9



NATURE AND STAGE OF THE PROCEEDINGS

On October 19, 2004, plaintiffs .Jolly Roger Fund l,P and jolly Roger Offshore Fund, I.td.

("Joll). Roger Fu~ads") fried their original complaint challenging a prt~posed merger whereby Barcelo

C)’cstlil~e Corp, ("Barcelo") would acquire, at $13 per share, all Class A common stock of John Q.

Hammons Hotels, Inc. ("JQt !’" or the "Company"), with tl~c acquiescence of Mr. John Q,

Hammons ("I Iammons"), JQH’s founder and majority shareholder. A subseqt~ent action ~vas filed

by plaintiff Garco Invesu~aents LLP,~ and both actions were consolidated by Order dated November

22, 20(14 ("the breach of fiduciary dut3,, action").

()t~ I;cbruary 3, 2005, plaintiffs filed an An~ended Complaint whicl~ defendants naoved to

di.smiss on May 6, 2005.

On May 16, 2005, the Jolly Roger Funds filed a compl~int pursuant to 8 De/. C. ~220 (the

".~220 Complaint"). In response, defendant.JQl ! on (.)ctobcr 20, 2005, produced a limited number

of documents by agreement of the parties, and on October 25, 2005 filed an Ansxver to tl~e ] 220

Complaint.~"

On August 24, 2005, jQH f-ded a Schedule 14A in connection with :he transaction ultimately

~tppr~vcd by.JQt l’s Board of Directors involving the acquisition of all outstanding shares of.JQt-I

Class A commo~ stock by jQH Acquisition Corp., an entit), controlled by .lonathan Eilian, at a price

of $24 per share a~d certain arrangements between Hammons and.JQH Acquisition Corp. (the

~ Robert Garfield. the pr6acilx~l of Garco Investments LLP ("Garco") rcce~tly discovered that he ownedjQH
stock in a~ c~tity named ~mon Bay Partners. of which he is ~l~e managing partner. On November ~ 4, 2006, ~he Court
appr~)ved a s~bstimtkon of Lemon Ba), Partners in place of Garco. ’l’his m~)rit)n ~s l~rt)ught on behalf of the.]o~)" Roger
Ftmds a~d Letno~x Ba), [’armers.

~ The ~ 220 Complainer was voluntarily, dismissed on lVebruatT 27, 2006.



"Merger"). On August 20, 2005, plaintiffs in this action fried a Motion to Amend the Amended

Complaint)

On JanuaD. 13, 2006, the Jolly Roger Funds filed a Petition for Appraisal ("Appraisal

Action"). RcspondentJQH Ned an Answer to the petition on February 6, 2006.

By Order dated April 10, 2006, this action and the Appraisal Action were coordinated for

purposes of discovery.

On September 19, 2005, plaintiffs filed a revised Motion to Amend, which defendants did

not oppose. On October 31, 2006, the (;ourt granted the Motion.

Plaintiffs submit this brief ha support of their motion for an order pursuant to Court of

Chancery Rule 23, certifying a class consisting oE

All record and beneficial holders ofjQH, Inc. Class A common stock as
of August 25, 2005 (the xecord date for the September 15, 2005 special
sharcholdcr meeting) and theh’ successors in interest, transferees and
assigns, hnmediate and remote (excluding defendants and any person,
firm, trust, corporation or other entity related to or affiliated with any of
the defendants) except for claims involving defendants’ breach of the
duty of candor, which are brought by all record and beneficial holders
of JQH, Inc. Class A common stock as of August 25, 2005 and their
successors in interest (excludhag defendants and an), person, ftrm, trust,
corporation or other entity related to or afftliatcd with any of the
defendants) (the "Class").

As demonstrated below, plaintiffs satisfy the requirements of Chancery Court Rule 23 and

respectfully request that the Court issue an order: (i) determining that this action shall be

maintained as a class action under Rules 23(a) and 23(b)(’1); (ii) designating plaintiffs as Class

representatives; and (iii) designating plaintiffs’ counsel as Class counsel.

~ The arrangements between Hammons andJQH Acqttisitioa corp. were restructured from those conlcmplaled
between Hammoas and Barce|o.
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STATEMENT OF FACTS

The Parties And The Merger

Defendant jQII xvas a Delaxvare corporation with executive offices in Springfield, Missouri.

jQH owned and operated 44 hotels m 20 states and managed 15 other t~otcls in 9 states under the

Embassy Suites, 1101iday Inn and Mat’riotr trade names. (Compl. ¶[2)4 As of August 5, 2005, jQH

had issued and outstanding 5,253,262 shares of Class A common stock (one vote per share) which

were held by 232 shareholders of record, t(J_~.) jQH also had 294, 100 shares of (]lass B common

stock outstanding (50 votes per share), held by Hammons, through related entities which effectively

provided Hammons with 79% w~fing control of the Company. (Compt. ¶3)

Hamnaons,.John E. Lopez-Ona ("l.opez-Ona"),Jacqueline A. Dowdy ("Dowdy"), Daniel L.

Earley ("Earley"), William J. Hart ("Hart"), Donald H. Dempsey ("Dempsey"), David C. Sullivan

("Sullivan") and James F. Moore ("Moore") (collectively, "individual Defendants")xvere, at all

relevant times up to the date of the Merger, directors ofjQH. (Compl. ¶i~l 4-1 1)

Defendants jQH Acquisition and.JQH Merger Corporation are Delaxvare endties controlled

byJt~nathan Eilian ("EiIian"), which were formed to effectuate the Merger. (Compl. ¶13)

()n October 18, 2004,JQH annourtced that Barcelo Crcst~e Corporation ("Barcelo") bad

submitted an offer to acquh’eJQH Class A common stock at $13 per share. Hammons had already

entered into an agreement with Barcelo whereby he would receive an equity stake in Barcelo, among

other things, for his majority stake in jQH. (Compl. ¶¶I 19-20)

The JQH Board of Directors ("Board") formed a special committee, ultimately consisting of

defendants SulLivan, Dempsey and Moore ("Special Committee"). (Compl. ~l 22, 26)

~ "Compl. ¶" refers Io the numbered paragraphs in lhe Sec~nd Ameuded Consolidated Class Action Complainl
flied on Septevaber 19, 2006.



However, Acquisition emerged as a second bidder forJQH, and ultimately offered a price

of $24 per share for each JQH share. (Compl. ¶~[36, 46) Acquisition also entered into an agreement

with Hammons whereby Hammons received lucrative benefits not shared by jQH’s public

stockholders, including an equity interest in the post-merger company. (Compl. ¶ 58)

Ultimately, the Special Committee recommended, and the Board approved, the Merger.

Sept.ember 15, 2005, at a Special Meeting ofjQH shareholders, the Merger was approved. It was

consummated on September 16, 2005. (Compl. ~I 56, 58, 66)

The Complaint,~ Alle~ations

The Complaint a~eges that Hammons, who hand-picked the members of the)QH Board,

controlled tl~c process of negotiating with pardes interested in jQH, in order to ensnre that

Hammons’ interests (ie: to defer taxes while obtaining capital to pursue projects) were maxim_ized.

(Compl. ¶¶[ 23-25, 27, 38-41,48, 58, 64-66)

AIdmugh a Special Com~rfittee was established, first to consider d~e Barcelo bid, then later

the Merger, the Special Committee suffered from various infirmities which rendered it incapable of

functioning independently. (Compl. ¶¶ 77-85) In the face of this unfair process, which resulted in

an unfak price, JQH public stockholders were also deprived of material reformation required to

determine whether to accept the Me~gcr, or seek appraisal. (Compl. ¶86)

The Complaint also alleges that Acquisition aided and abetted the Individual Defendants’

breaches of fiduciary duty. (Compl. ¶91)

;\s a result, plaintiffs contend fl~at the Merger: was inherently self-dealing; constituted a

breach of the ]ndividual Defendants’ fiduciary duties as directors and/or maiority shareholder;

resulted from a flawed process and offered an unfair price; and was improper due to the failure to

disclose material information in the proxy statement. (See, inlet alia, Compl. ~l¶67-9’1)

4



ARGUMENT

I. PLAINTIFFS SATISFY THE REQUIREMENTS
OF DELAWARE COURT OF CHANCERY RULE 23(A)

A. Policy Considerations

"[’he United States Supreme Court has noted that "[@ass actions serve an important function

in our system of civil justice." GMfOil (20. v. Bernard, 452 U.S. 89, 99 (198l) (foomote omitted).~

Indeed, courts have recognized the efficiency of class treatment in a wide variety of actions where

the defendants have acted to injure a group of similarly situated persons. See, e.,~., Basic b~c. ~.

Levt)~jon, 485 U.S. 224 (!988) (securities litigation); ,fe~t~’r~.: Go~. Motop~" Corp., 532 i;.2d 511 (6th Cir.

1976), (civil rights litigation). This Court consistcndy invokes the class action device in acti<ms

alleging breaches of fiducia~" duty.

The purpose of the c[~tss action device is to prese~,e the rights of individuals who, for

practical reasons, could not or would not bring multiple individual lawsuits based on identical eL’tiros.

2 Franklin Balotti &Jesse A. Finkelstcin, 1)el. Law of Corp. & Bus. Orgs., .~13.11 (1992). Consistent

with this purpose, courts liberally interpret the requirements of Rule 23. k:’.g., Parker v. Utd~,. q

De~.,75 A.2d 225,227 (Del. Ch. 1950).~’

B. Plaintiffs Satisfy. The Requirements Of Rule 23 (a)

The threshold requirements for a class action, as delineated in Court of Chancery Rule 23(a),

are: (1) the class is so numerous that joinder of all members is hnpracticable; (2) there are questions

of law or fact common to the class; (3) the claims or defenses of the representative parties arc po,pical

of the claims or defenses of the (.’lass; ~tnd (4) the representative parties will f~drly and adequatel),

protect the interests of the class. Ch. Ct. R. 23(a).

5 Because Court of Chancery Rttle 23 ,s ahnt~s! identical to Fed. R. Cir. P. 23, fedemtl case law interpreting Fed. R.
Cir. P. 23 is persua,ive authority for interpreting Chancen,’ Cotlrt Rule 23. Notti*Nhwc¢ Pemner*" v. Da~ta, 564 A.2d 1089,
1094 (Del. 1989).

~ b’ederal courts interpreting |:ed. R. Cir. P. 23 have reached the same conclusion. 3’ee, ~.~., Eiseabe~ v. (_mg**o~t, 766
F.2d 770, 785 (3d Cir. 1985).



In addition, class action certification requires filet the action fit within one or more of the

three categories set forth in Court of Chancery Rule 23(b). (;lass certification under Rule 23(b)(1) is

appropriate when, absent a class action, there would be a risk of either "[i]nconsistent or varying

adjudications with respect to individual members of the class which would establish incompatible

standards of conduct for the par9’ opposing the class" or "[a]diudications with respect to individual

members of the class which would as a practical matter be dispositivc of the interests of the other

members not parties to the adjudications or substantially impair (~r impede lheir ability to protect

their interests." Ch. Ct. R. 2303)(1)(A) a~ad (13).

As demonstrated below, plaintiffs satisfy each of the requirements of.Rule 23(a) and

2303)(1). Accordi,agly, plaintiffs respectfully submit that the Court should certify this action as a class

action, with plaintiffs as representatives of the Class.

1. The Numcrosity Requirement
Of Rule 23(a)(1) Is Satisfied

Rule 23(a)(1) requires that the proposed class be "so numcrous that joinder of all men~bcrs is

impracticable ...." Impracticability does not mean hnpossibility, only difficulty or inconvenience in

joining all members of the class. Far/e.}’ ~’. Bah’d, Baltic,(~, ¢~" (:o., 1992 WL 321632 (S.D.N.Y.) (citing

Notfhwes/er~t ~\zal’/ Bank ~. Fox ~ Co., 102 F.R.D. 507, 510 (S.D.N.Y. 1984)). ,Fee a/so, In re Me//ou

Bank 5’ho/det:~ Ldl(~., 120 F.R.D.35, 37 (W.D. Pa. 1988).

Precise enumeration or identification of the chss members is nor required for the litigation

to proceed as a class action. De~c/s~’ht/lan ~. Bene.fida/Cotp,, 132 F.R.D.359, 371 (I). Del. ~990);

Ma~:rha//~:. ]:i/e~: lla.i’e &R/cbberCb., 68 F.R.D.287,291 (D. Del. 1975); Herbs/~. Mb/e, 47 F.R.D.11,

(S.D.N.Y. 1969), amended, 49 V.R.D.286 (S.D.N.Y. ~970) ("To requixe such exactitude would defeat

class actions by making them prohibitively burdensome and expensive for the i~iitiaI plaintiff,

especially in securities fraud cases where individual losses may be relatively smalL") (citations

omitted.) 3"ee a/.,’o, 1 Alba Conte &. Herbert B. Newbcrg, Ncwberg on (;lass Actions, §3.04 at ’139-40



(2d ed. 1985) ("A contrat3." rule would foreclose most class litigation because of the impossibility of

identif3,ing all class members at the outset and would make other class suits unduly burdensome

because of the great expense involved in idcntif~’ing naembers of a large class").

Plaintiffs clearly satisfy the numerosi~ requirement of P, ulc 23(a)(1). As of August 5, 2005,

there xvas 232 stockholders of record who held at the time t)f the Merger, approximately 5 millic)n

shares ~fjQH Class A commo~ stock (Compl. ~[ 3).

Where, as here, the action involves numbers of class mcmbcrs ~vho are geographically

dispersed, courts have held that the numetosit-), requirement ()f Rule 23(a)C1) is satisfied. See e.g.,

Meek~rv. B_o,ant, 198l WL 7633 (Del. Ch.). In fact, cvcn m cases with substantially fewer class

members then herein, courts have certified thc actJc)ns as class actions. Lean N. lg"einer ~,,~..~’~:~’., tnc.

~. Krap/~ 584 A.2d 1220, 1225 (I-.)el. Ch. 1991) ("Numbers in the proposed class m excess of forty,

and particularly in excess of one hundred, have sustained the numcrosity requirement.") (internal

citation omitted); I~ re Ki~’scbner,~vled. Corp. Sec. l~’l~g., ’139 F.R.D.74, 78 (I). Md. 1991) (class of 25 to

30 members raises the presumption ttaat joindcr xvould bc impracticable. (internal citations

omitted); ~\roen’t~. Greemuood, 2002 W]~ 31720734 CDel. Ch.) at *3 (The numerosity requiremetat is

satisfied where there arc over 100 class members). Consequently, there can be no doubt the Class is

so numerous that joindcr (~f all mcmbcrs is impracticable u~der Rule 23(a)(1).

2. The Commonality Requirement
Of Rule 23 (a)(2) lt~ Satisfied

Rule 23 (a)(2) requires daat there bc "questions of law or fact common to tt~e class." Rule

23(a)(2) rcquircs that the question of law c~r fact be common to the class, not identical. Leon ~\~.

~[’7eit~er e~.~/J.~’soc~’., 584 A.2d at 1225 (commonality cxists where there is no "significant factual

diversi~"). Indeed, the c~mmonalir~, requirement is satisfied by demonstrating that a single quesdon

of law or fact is common to r]ae class. See Et~era/dl)ar/~2er~" ~). Ber/i~g, t 991 WL 244230 (Del. Ch.) at *3.



Here, plaintiffs predicate their clai,ns on defendants’ breaches of fiduciary duues in

connection with the Merger. Defendants’ conduct, therefore, affects all members of the Class

similarly. Such transactions provide a classic case for class certification. Nollingham Partner:r, 564

A.2d at 1089; Zir,¢ ~. VLI Co~p., 1991 WL 20378 (Del. Ch.) at *4.

Here, virtually all questions concerning defendants’ liability form a "unifying thread," and are

common to the (;lass. These questions include whether:

a) defendants breached, or aidcd and abetted said breaches of, ti~cir fiducia~"
obligation to plaintiffs and the other members of the Class in connection
with negotiating and effectuating the Merger;

b) defendants fulfilled their fiduciary, duties to plaintiffs and the (;lass, including
their duties of fair dealing, loyalt),, good faith, due care and candor;

c) defendants disclosed all facts material to class members’ voting and appraisal
decisions ha connection with the Merger;

d) the Merger was grossly unfair to jQH’s public stockholders; and

c) plaintiffs and the other members of the Class xvcrc injured by the wrongful
conduct alleged and, if so, what is the proper remedy and/or measure of
damages.

In short, the primary objective of plaintiffs, and thus the entire Class, is the favorable

resolution of these common questions. All (;lass members were shnilarly injured by defendants’

breaches of fiduciary duty because they received the same inadequate and unfair consideration for

their shares in the Merger, based upon a flawed process and inadequate and incomplete information.

Therefore, since plaintiffs’ claims arise out of the same nucleus of operative facts and are based on a

common legal theory - breach of fiduciary duty - the existence of common questions of fact and

law cannot be doubted. Accordhagly, plaintiffs have amply satisfied the requirements of Rule



3. The Typicality Requirement
Of Rule 23(a)(3) Is Satisfied

Rule 23(a)(3) requLres that file claims of the representative pardes be ~,pical of the claims or

defenses of the class that they seek to represent. The typicality requirement is satisfied where, as

here, the named representativcs’ interests arise from the same event or course of conduct that gives

rise to claims of other class members, and the claims ,arc based on the same legal theory] Lz’0a N.

Weiner&Assoca:, 584 A.2d at 1226; Zir& 1991 WI. 20378 at *4, (citing Gql]in v, Tekdyne, Ira;, 1987

WL 18430 (I)el. Ch.); l-Vra~.~,r v. Wor/d~\de Energy Corp., 1990 WL 61192 (Del. Ch.); Det.tL¢chma& 132

F.R.D. at 373. ,gee aho l/an de Wa//e v. OMmalion, Ira:, 1983 WL 8949 (Del. Ch.) at *4, (where it is

ultimately found that a fiduciary has breached his duty, "all offlae minority shareholders will have

been injured in dae same ~vay and by the same acts or omissions."); ’1 Alba Contc& Herbert B.

Ncwbcrg, Newberg on Class Actions ~ 3.13, (2d cd. 1992) (t3,picalit3: requirement is usually met

"[w]hen it is alleged that the same unlawful conduct xvas directed at or affected both the named

plaintiff and the class sought to be represented").

Delaware courts have repeatedly cerdfied classes ,arising from alleged breach of fiduciary

duty claims arising out of a merger. See Die.lerv. Prime Compatet; Ira:, 681 A.2d 1068, ’1074 (Del. Ch.

1996) (an action seeking to prove a breach of [a fiduciat3,I dug, is "inescapably a true class action");

In re Mobile Commcb. C’o~p, oj’Am. I,e. Com’o/. Lil~_&., 3991 WL 1392 (Del. Ch.), qff’d, 608 A.2d 729

(1992) (in context of objections to setdement, court found that actions attaching director conduct in

connection with merger are appropriately certified under 23(b)(1) or (2)).

Here, plamtiffs’ claims, like the claims of other Class members, arise out of the same

misconduct by defendants - their conduct in negotiating and approving the Merger. All claims are

; The extent to which this req~dtcmcn! differs, it at all, from other requirements of Rule ~(a) is unclear. Profess{~r
.’Moore has concluded that "There appears to be litdc or no need for tins clause, since all meanings allribtt~al.de to it
duplicate requirements prescribed by other prm,-isions in Rule 23." 3B John E Kennedy & James W. ;Moore, .Moore’s
Federal Practice, ~[ 23.06-2, at 23-’i68 (2d ed. 1992).



based upon the same legal theories - breach of fiducia1~," dug,. Plaintiffs and the Class have suffered

a common injury.~ Plaintiffs’ claims arc typical of the Class and thus their claims will no, require

"substantially more or less proof than would be required by the claims of other members of the

class." (internal citation omitted). 3)t~ger v. Mqgnaa~o.x" Co., ] 978 WL 4651 (Del. Ch.) at *2; ,tee ala’o,

b’razer, 1990 WI. 61192 at *737.

As such, the requirements of Rule 23 (a)(3) are satisfied.

4. The Adequacy Requirement
Of Rul~ ,23(a)(4) Is Satisfied

Rule 23(a)(4) requires that the representative parties will fairly and adequately protect the

interests of the class. Rule 23(a)(4) is satisfied where, as here, (i) the named plaintiffs’ interests arc

not antagonistic to other members of the class, and (ii) plaintiffs’ attorneys are qualified,

experienced, and generally able to conduct the litigation. ~/an de ~Y/al/e v. Salomon Bros. in~:., 1997 W1.

633288(Del. Ch.) at *2; a’eealso ~¢’etZdV..12herZ.)’Mu¢. Ins. Co., 508 F.2d 239,247 (3rd (2it. 1975).

Plaintiffs are members of the Class that they seek to represent. See, affidavits submitted by

Plaintiffs filed contemporaneously herewith ("Plah~fiffs Affidavits"). As such, plaintiffs "possess the

same interest and suffer the same injury as the class metnbets." General Tel. Ca.

457 U.S./47, 156 (1982), (quoting East Te.x’aa’Moxar P%ighl.Yj,,~’tem, Ira: ~. t~d~iq¢¢e~ 431 U.S. 395, 43

(1977)). In pursuing and establishing their own claims, plaintiffs will necessarily be protecting and

promoting the interests of the Class members. See ~Zmzcr, 1990 WI, 6~ 192 at * 2. There arc also no

conflicts of interests between plaintiffs and class members. 3"ee Plaintiffs’ Affidavits.

Plaintiffs’ counsel a~e leading pxactitioners in class action litigation, and have successfully

prosecuted numerous securities class action suits on behalf of injured stockholders throughout the

s Tl~e role of Jolly Roger Funds as plamliffin the .\ppraisal Action does not destroy thei~ ~,pic,~lit),, in the breach of
fidu¢iatT duty action. See e.2., Geso.ff’v. I1C lndat., Ira,, 902 A.2d 1130 (Del. Ch. 2006); I~’~, ~" Co. ~: 3"i~ae C’0~,., 1991
17171 (I)el. Ch.); .gea, grat,e.r t~. Urslacl Prop. Co., 1996 \’(.’I., 159626 (1)el. Ch.).
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countly, as set forth in the firm resumes attached as Exhibits A and B to the Affidavit of Emily C.

Komlossy submitted hercwith.

In short, plaintiffs are members of the Class and have no interest adverse or antagomstic to

those of the (’lass the.’,, seek to represcnt. Their counsel are experienced in complex stockholder

litigation, For these reasons, plaintiffs submit that they have satisfied the requirements of Rule 23

(a)(4).

C. Plaintiffs Satisfy The
Requirements Of Rule 23(b)(1)

Once the Court finds that the provisions of Rule 23(a) are satisfied, it must determine

whether the action properly fits within the fratnework provided for in subsection (b). N.olli~(gl.~am

Parlnera; 564 A.2d at 1095. As this action challenges the exercise of fiduciary- responsibility in a

corporate transaction, this action is properly certif’,able under Rule 23(1~)(1). Noe,, v. Gmemvood, 2002

WL 3’1720734 at *5. See ak’o H.y, tson v. DrummoadCoa/Co., 601 A.2d 570, 579 (Dcl. Ch. 1991).

Rule 23(l))(1) provides for class certification where:

(I)    The prosecution of separate actions by or against individual members of the
class would create a risk of:

(A)    Inconsistent or vaI3,ing adjudications with respect to individual members
of the class which would establish standards of conduct for the part)," opposing
the class, or

(13)    Adjudications with respect to individual members of the class which
xvould as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their ability to
protect interests;

Here, both Rules 23(b)(1)(A) and (B) are satisfied because if separate actions wcre commenced by

other members of the Class, defendants would be subject to the risk of inconsistent or vatting

adjudications, which would be disposidve of the interests of other members. See In re Mobile

Corp. qfAm. Ira:, Con,oL La?g., 1991 WL 1392 at "15-*]6.

11



Similar class action litigation has been prosecuted successfully to excellent results without

undue management difficulties. This action will be no different. In sum, the prosecution of this

action as a class action will "achieve economies of time, effort, and expense, alld promote

uniformity of decisic~n as to persons sim,~larly situated." Do~ow ~./~nclt~rsort, 43 F.R.D. 472, 488

(E.D.N.Y. 1968) (quoting Advisory Committee Notes to Rule 23, 39 F,R.D. at 102-103). ,$’ee u/so

Gtvetz v. ~’;M./’Corp., 406 F.2d 291, 3(11 (2d Cir. 1968) Thus, the requirements of Rule 23(b)(1) are

satisfied.

’12



CONCLUSION

For all the foregoing reasons, Plaintiffs request that this C’ourt cerdfy this action as a Class

Acdon pursuant to Chancery Court Rule 23, appoint plaintiffs as Class Rep,’escntatives and their

counsel as (.’lass counsel.

OF COUNSI-’;I.:

LABATON SUCHAROW RUDOFF LLP
"100 Park Avenue
New York, New York 10017

THE BRUALDI LAW FIRM
29 Broadxvay
New York, NY 10006
(212) 952-0602

ROSENTHAL MONHAIT &

GODD,E/~P.A.~..
.7~/

Norman M. Monhait (#1040)
Carmella P. Keener (#2810)
9] 9 Market Street, Suite "1401
Citizens Bank Center
P.O. Box 1070
Wilmington, Delaware 19899-1070
(302) 656-4433

Plaintiffs’ Ia’aison Counsel

November 16, 2006

13


