INSTRUCTION i

These 1nstructtons contain the law that you must use in dec1d1ng this case. No -
: smgle mstruct1on states all the apphcable Iaw All the 1nstruct10ns must be read and
‘ ‘con31dered together You must not be concerned W1th the WISdOIn of any rule of law
Regardless of any opnuon you may have as to what the Iaw'should be, 1t would be aA
tflolatlon of your sworn duty to base a VCI‘dlCt upon any other view of the law than that -

. .‘glven in the 1nstruct10ns of the Court The Court does not by these mstructlons expressl

o ,any oplmons as to what has or has not been proved in the case or to what are or are not n

o the facts of the case



INSTRUCTION oL '

- 1. Plaintiff Churchill has the burden of proving his claims by a prepond_erance ofthe .
o evidence. | | | | |
: 2. Defendant Umver31ty has the burden of provmg 1ts‘af.ﬁrmatlve defenses by a
. preponderance of the ewdence : L -
3.To prove sornethrng by a ‘preponderance of the evidence” rneans to prove that it is
: ‘_more probably true than not.. R . |

o 4 “Burden of proof” means the obllgatlon a party has to prove hlS or 1ts clarms or B

o defenses by a preponderance of the ev1dence The party Wrth the burden of proof can use | -

o A -evrdence produced by any party to persuade you

B : “‘5 If a party falls to meet hlS or 1ts burden of proof as to any clalm or defense or 1f the

o iev1dence we1ghs SO evenly that you are unable to say that there is a preponderance of the '

: .“evrdence on e1ther srde you must reJect that clarm or defense



T \7/  INSTRUCTION ')
c.,l//I
Any finding of fact you make must be based on probabilities, not possibilities.

.. You shouid not guess or speculate about afact.



O @ / ~ INSTRUCTION i
You must not be influenced by sympa,thy,v bias, or prejudice for or ag}ainst any
: party in thlS case. | | |
A wrtness quahfied as an expert by education trammg, or expenence may state
opinions. You should Judge expert test1mony Just as you would Judge any other
testimony. You may accept it or rej ect it, in whole orin .part. You should g1ve the
test1mony the 1mportance you thlnk 1t deserves consrdering the w1tness S qualiﬁcations
i the reasons for the opmions and all of the other ev1dence in the case. B |
You are the sole Judges of the cred1b1l1ty of the w1tnesses and the weight to be
o g1yen thelr testlmony You should take mto con51derat1on thelr means of knowledge |
ke o ; strength- of memoryvand opporturntles for observation; thereasonableness or - -
: unreasonableness Vof:their‘ testimony; their« motiveS' whether ,their testirnony has be’en o
| contradlcted or snpported by other ev1dence the1r manner or demeanor upon the wrtness k
stand and all other facts and cncumstances shown by the ev1dence Wthh affect the
'b credibility of the witnesses | o
Based on these considerations, you rnay believe all, part, or none of the testirnony

of a witness.



\

INSTRUCTION 5

The evidence in the case consists of the sworn testimony of all the witnesses, all
- exhibits whieh have been received in evidehce, all facts which have'beel.i édmittéd or
.égreed to, and all pfesumptions stated in these iﬁstructions.
: In decid_ihg the facté? you must eonsider oniy the evidehee received at_triél.‘ .
Evidence bffered at the trial and rejected er stricken by the Court must not be considered
g by you. Statements remarks afguments and objectlons by counsel and remarks of the |
o Court not directed to, you are not ev1denee e k
You are fo con31der only the ev1dence in the case and the reaéonable 1nferences '
| ‘ifrom that ev1dence An 1nference is a deductlon er conclusmn wh1ch reason and cbmrﬁon
"ser\lvse lead the j Jury'to, draW from :o’ther: faets whieh'heve been p:oyed,_ ., .
. Evi_dence may be eifhef difect or circumstm.ltie‘il.v_Ci‘r'ekumsta.‘rll‘tiz»‘ll evidence' is‘t_he
_ | ?roof' of fac’ts_ or ci;cqméteeees from‘vyhich the existehce or n’onex,istéﬁce of other facts
‘may re_aseeably be‘infefred, All Other eyidence 1s direcf evidence. The law makes no

distinction between the effect of direct evidence and circumstantial evidence.



INSTRUCTION é

Certain testimony has been read into evidence and displayed from a deposition. A
~ deposition is testimony taken under oath befor,‘ev the trial and preserved in wﬁting. You
are to consider that testimony as if it had been given by the witness from the Wifness .

stand.



Q ? y ' ~ INSTRUCTION _/lL |
 Inthis case the Plaintiff claims that the Defendants, while acting "under color" of
state law, intentionally deprived the Plaintiff of the Plaintiffs rights under the
' Constrtutlon of the Umted States Spec1ﬁcally, the Plarntrff claims that whlle the ‘A
Defendants were actmg under color of authonty of the State of Colorado as the
| : .Umversﬂ;y of Colorado and the Regents of the Un1ver51ty of Colorado they 1ntent10nally
-'v1olated the Plarn’affs constltutronal nghts under the First Amendment to the Constttut1on
when the Defendants dlscharged the Plamtlff from employment in retahatron for
. Plamtlffs exer01se of the nght of free speech - | | | |
| Under the F 1rst Amendment to the Constltutron of the Umted States every pubhc o

A employee has the right to "freedom of speech" addressmg 1ssues of pubhc concern.

S However the plamtlff as a pubhc employee has a r1ght to practlce freedom Of 5P eech

" only to the extent that it does not unduly 1nterfere w1th the dutles and respon51b111t1es of

“ ; ':the plamtlffs employment or the operatrons of the pubhc employer

The law further provrdes that a person may sue in th1s Court for an award of
.money damages agamst anyone who "under color" of any state law or customv
intentionally violates the Plaintiff's rights under the Constitution of the United States.

.In order to prevail on this claim, the,Plaintiff must prove each of the following
| _facts by a’preponderance of the evidence: o |
_E;_r_s_t; That the actions of the Defendants were "under color" of the _authority of the
State; |

Second: That the Plaintiff engaged in protected Speech activity concerning 9-11;



Copy

Thrrd That a maj or1ty of the Board of Regents of the Umversrty of Colorado used
Plamtrff’ S protected speech actrvrty asa substantral or motivating factor in the |
deeision to discharge the Plaintiff from employment; and

' F ourth That the Defendants acts were the proxunate or legal cause of damages
_sustamed by the Plamtrff | | | .‘
~Inthe verdrct form that I will explain ina mor_nent,y you will be asked to answer a
o 'serieso'f q‘uestions conceming each of these factual issues.
In this case the partres have strpulated or agreed that the Defendants acted "under
| color of state law and that the Plarntrff engaged in. protected speech actlvrty concermng o
- 9 l l and you should therefore accept these facts as proven . " B
| You should be mrndful that the laW apphcable to thrs case requrres only that a. )
B : :'."publrc employer refram from termrnatmg a publrc employee 1n retalratron for the o
'- -}. "“employee S exer01se of protected Frrst Amendment nghts So faras you are concerned in
i thls case a publlc employer may drscharge a pubhc employee for anyuother reason, good -
" k‘ »or bad farr or unfalr and you must not seeond guess that decrsron or permtt any B
| ‘sympathy for the employee to lead you to substrtute your own Judgment for that of the
Defendants even though you personally may not approve of the action taken and would
have acted differently under the crrcumstanees Neither does the law requrre that a publrc
_employer extend any specral or favorable treatment to pubhc employees because of therr |
| exercrse of protected Frrst Amendment 11 ghts On the other hand in order to prove that
the Plarntrffs protected speech activities were a ”substantral or motrvatmg" factor in the |
- Defendants' decrsron, the Plarntrff does not have to prove that the protected speech

activities were the only reason the Defendants acted against the Plaintiff. It is sufficient if



 the Plafntiff proves that the Plaintiff’s protected speech ac‘dv1t1es were a determinative -
cons1derat10n that made a difference in the Defendants' adverse employment decision. |
Finally, for damages to be the proximate or legal result of Wrongful conduct, it
must be shown that, except for such conduct the damages would not have occurred
~Ifyou ﬁnd in the Plamtlffs favor wnh respect to each of the facts that the P1a1nt1ff
| must prove, you must then de01de whether the _Defendants have‘shown by a
, p'repondefance bf the evidence that the Plaintiff inould have been dismissed for cther B
* reasons even in the absence of the protected speech act1v1ty If you ﬁnd that the Plamuff ,
. _'would have been d1sm1ssed for reasons apart from the speech act1v1ty, then your Vefdxct

| shou]d be for the Defendants



INSTRUCTION NO. (U
 Plaintiff Churchill has the burden of proving, bya prepond,erance of the e\‘/i:dence,
the extent of hlS  damages. VIf you ﬁnd in favor of Plalntiff Chur(:hill on his claim that
. Defendant Umver51ty retahated agamst h1m you must determine the total dollar amount
| of plamtlffs damages if any, that Were caused by the retahatlon | |
In determmmg such damages you shall consider the follow1ng (l) Any .

noneconom1c losses or 1n1ur1es whlch Plamtlff Churchlll has had to the present tune

o mcludmg phys1cal and mental paln and suffermg, 1nconven1ence emot1onal dlstress loss B

L of reputatlon and 1mpa1rment of the quahty of hfe and (2) any econonnc losses or

: 7 i mjunes Wthh plamtlff has had to the Dresent time. : o



L O E / INSTRUCTION j
If you find that Plaintiff Churchill has actual damages, then you must consider
_ whether Defendant University has proven its affirmative defense of failure to mltigate or
" minimize damages. 'l“he plaintiff has the dut_y to take reasonable_ steps under:the :
eircnmstan‘cesto mitigate or mlmmrzehrs damages. Damages, 1f any, ’cauvsed by
- Plaintiff s. failure to take’ such reasonable steps cannor be awarded to the plaintifﬁ This
afﬁrrnatiye defense is proven if you ﬁnd that the defendanls have established each of ‘the
: followmg proposmons by a preponderance of the ev1dence (1) Plarntlff Churchﬂl falled
4 'to seek equrvalent employment after Defendant Umversrty termmated h1m and
Sl (2) Plamtlff Church111 had mcreased damages because he d1d not seek equ1valent
employment ) o
If you find thal any one or more of these proposmons has not been proved by a
| . 'preponderance of the evrdence then you shall make no deductron from Plamtlff
".;Churchrll’s damages | | |
On the other hand_,‘ if you flnd ‘that_ ‘Defendant’ Um'versity has' proven both of these
propositions by a preponderance of the evidence, then you must determine the amount of
.damages caused by the plaintiff S fallure to take such reasonable steps. This amount must

*

| not be ,vin_c‘luded in your award of damages. '



INSTRUCTION |O

The fact that an mstructlon on measure of damages has been given to you does
not mean that the Court is mstructmg you to award or not to award damages The

- question of whether or not damages are to be awarded isa questlon for the Jury s

cons1derat10n



INSTRUCTIONJL |

Difficulty or uncertainty in determining the precise amount of any damages does
. not prevent you from daciding an amoun_t. You should use your best judgment based on

“the evidence.



IN_STRUCTI_ON [y

The-riginal forms of the written instructions and the exhibits are part of the court
record. Do not plaee any marks or notes on them. The instructions labeled “copy’; may be
' marked or used in any way you see fit. |
The Balllff will escort you to the ] jury room. After you get to the Jury room you ’
| - shall select one of your members to be the foreperson of the Jury. That persOn w111 be in

| , charge of your dlscussrons You must all egree on your verdict, and you must srgn the

ongmal form of whatever verdict you reach |

Please notrfy the Barhff When you have reached a verchct but do not tell the
F-j i ' :'Balhff What your verdrct is. You shall keep the verdlct forms these 1nstruct10ns and the . '

o *exh1b1ts unt1l I give you further mstructlons .



